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W orld Arbitration 
Promise and Achievement 


Frances Kellor* 


Americans have visualized a new concept of arbitration. It 
embodies an idea, not hitherto voiced as possible of realization. 
It is World Arbitration. 

What is the idea of world arbitration? Have we in mind the 
settlement of disputes and differences among nations—sometimes 
called international arbitration? Or the settlement of trade dis- 
putes, familiarly known as commercial arbitration; or the set- 
tlement of differences between labor and management, commonly 
referred to as industrial arbitration? Is world arbitration the 
sum of all of these different practices, or is there still an unex- 
plored region of human relations and human rights where conflict 
and controversy germinate undisturbed? 

And when we are clear on the idea of world arbitration, what 
grounds are there for believing in its realization as a working 
concept? Much more arbitration machinery and much more prac- 
tice exists in different countries than is generally known, for 
there exists no general assemblage of knowledge and, therefore, 
no universal picture of the undertakings of governments and men 
to settle amicably their differences. These practices and ma- 
chinery comprise a network of activity through local and foreign 
chambers of commerce domiciled in different countries, through 
commodity exchanges, through national associations of arbitra- 
tion and through the arrangements of governments and interna- 
tional agencies. 

But these widely distributed activities are not yet a conscious 
part of a world order; they have not yet collectively and coopera- 
tively assumed responsibility for maintaining their share of that 
international peace and security which the world is so eagerly 
seeking to attain. They have as yet not substituted persuasion 
for force or stopped war. 


Generally speaking, almost no country is without some agencies | 


for the pacific settlement of disputes among its own people in 
their dealings with one another. Many of them have facilities and 


* First Vice-President, American Arbitration Association. 
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services for the settlement of international trade disputes. Some 
of these facilities and services are privately organized and man- 
aged; others are supervised by governments, while still others are 
directly operated by governments. Some attempts have been 
made through the International Chamber of Commerce and the 
London Court of Arbitration and Commodity Exchanges in Lon- 
don to create a cooperative activity among the traders of different 
nations. Other attempts have been made through the United 
Nations, the Permanent Court of Arbitration at The Hague and 
by the Pan American Union to advance cooperation in govern- 
ment relations. 

But somewhere in the process of developing arbitration, it fell 
into compartments and the field of controversy and dispute con- 
tinued undivided, while the forces designed to control them disin- 
tegrated into separate cubicles of governmental, civil, commercial 
and industrial arbitration and were thereby weakened in their 
potential service to mankind. 

Is it possible to reunite them in a common attack upon the vast 
expanse of controversy now engulfing the world? Is it possible 
to have a leadership that will advance arbitration on all fronts 
of controversy as a natural enemy of peace and security? 

We do not know, because the lines of communication that estab- 
lish common knowledge of these endeavors have not yet been 
established. The unity of all of these efforts as part of the world 
order has not yet emerged from the isolationist and self-interest 
of the many small groups that now make up the groundwork. 

But we propose to find out. And the first step is the calling of 
a World Arbitration Conference. The purpose of this Conference 
is to present a view of arbitration as it is practiced in all parts 
of the world and to present a picture of the possibilities of its 
use in a world order. It is, incidentally, to tell Americans where 
and how they can arbitrate in all countries. There are no bar- 
riers to this knowledge—arbitration in any form or concerning 
any subject is part of the world concept. So also is the prevalence 
of the vast amount of goodwill, good faith, cooperation and con- 
fidence among human beings which these activities represent. It 
is time that they also be given common expression in the main- 
tenance of peace and security. 

This Conference is not primarily concerned with bringing peo- 
ples or governments together in a representative capacity at its 
gatherings. It is concerned primarily with finding out about the 
magnitude of the national facilities and services as possible fac- 
tors in a world order, and with the discussion of the problems and 
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resolving of the difficulties that lie in the way of its accomplish- 
ment. It is interested in the advancement of the idea of world 
arbitration in all countries and among all governments. 

It is an inescapable fact that world arbitration consciousness, 
sufficient to have any appreciable impact on war and peace, can- 
not be created as long as arbitration lives unto itself in each coun- 
try; nor so long as identity of interest has not been established; 
nor can it prevail effectively among governments so long as the 
informed public opinion of their people creates no incentive and 
stimulus to the use of arbitration. 

It has been the theory in the United States that arbitration 
must first become a way of life among its people in order to cre- 
ate a strong support for its inclusion in a world order; and that 
institutions of arbitration had a rightful place among its domes- 
tic economic and social organizations. It was a further belief that 
since all forms of controversy arise out of the human relations 
that are common to all people and that as the same persons may 
have industrial, commercial and civil disputes, that types of 
pacific settlement belong together in a common endeavor under 
united leadership to increase the prevalence of persuasion over 
force and the cultivation of goodwill and good faith over suspicion 
and dissension. 

So a World Arbitration Conference assembles early in 1949 
to make a beginning, by bringing together the knowledge of 
how the peoples of different countries are settling their disputes; 
to explore how the national foundations in each country may be 
strengthened, and how the agencies in each country may work 
together in creating a pattern of world arbitration of which they 
are a vital part. 

Previous discussions of arbitration have generally been con- 
cerned with arbitration law. The World Arbitration Conference 
is very little concerned with law, except as it may facilitate the 
resolve of people, through their own initiative and resources, to 
settle disputes without recourse to law. Most discussions have 
been concerned with the technique of arbitration; the World 
Arbitration Conference is less concerned with technique than 
with the extension and interchange of ideas and of knowledge 
concerning the simple and unaffected practice of arbitration in 
the near and far corners of the earth. Most discussions have been 
concerned with problems of legal enforcement of agreements and 
awards; the World Arbitration Conference is concerned prima- 
rily with the strengthening of goodwill and good faith in each 
country, by which the settlement of disputes may be facilitated 
without recourse to force. 

132 








in- 


on 


lat 
es- 
nat 
ons 
lay 

of 
der 
ver 


949 

of 
eS; 
be 
ork 
hey 


nce 
the 
, to 
ave 
orld 
han 
dge 
n in 
een 
and 
ma- 
2ach 
ated 





This Conference is concerned primarily with arbitration as 
part of the world order, as practiced in all countries of the world, 
and as a social and economic institution devoted to the welfare of 
people and nations. The theme of the Conference is that arbi- 
tration must be taken to the people and become a way of life 
before it can become vitally effective in international relations. 
For until governments have the impact of an informed and 
alert public opinion behind them, arbitration will continue to 
play a mediocre role in international relations. 

This Conference will also be concerned with the organization 
of national associations of arbitration, such as are now projected 
in Italy, Egypt and Germany, and such as have been established 
in China. These independent institutions offer opportunities for 
education, research, conference and planning which are not so 
readily available where arbitration is an adjunct to the other 
activities of commercial organizations. 

It is believed that this Conference may set a pattern or act as 
an inspiration for commercial and trade organizations of other 
countries to hold similar conferences with a view to uniting the 
commercial, trade and financial organizations in different coun- 
tries in a common undertaking to advance the pacific settlement 
of disputes as a way of international peace and security and as a 


means of promoting goodwill and cooperation through business 
channels. 
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Enforcement of Arbitral Awards in 


International Agencies 
F. BLAINE SLOAN* 


With progress in international organization, the principles 
which govern enforcement action in the international community 
assume increasing significance. The three hundred years that 
have elapsed since the Peace of Westphalia have witnessed con- 
siderable development in the substantive law of nations, and 
recent decades have contributed improved machinery for peace- 
ful settlement and judicial determination of disputes. However, 
the solution of enforcement problems has lagged considerably 
behind the development of other spheres of the international legal 
order. 

It is true that enforcement measures were provided by Article 
16 of the League Covenant and are authorized by Chapter VII 
of the Charter of the United Nations. Attention, however, has 
centered not on the execution of international awards but upon 
the maintenance of international peace and security. Enforce- 
ment has been discussed largely in its application to political 
rather than to judicial decisions. But even in the maintenance 
of peace the record of accomplishment has fallen short of the 
theory envisaged first in the Covenant and now in the United 
Nations Charter. 

As a matter of history there has been little practical necessity 
for means of enforcing international awards. States have estab- 
lished, on the whole, a favorable record of compliance. There 
was no instance in which a judgment, or even a non-obligatory 
advisory opinion, of the Permanent Court of International Jus- 
tice was disregarded, and states, in the vast majority of cases, 
have promptly and faithfully complied with adverse decisions of 
international arbitral tribunals and mixed claims commissions. 
There are of course notorious exceptions to the rule of voluntary 
compliance, but even in these instances the recalcitrant state has 
attempted to justify its conduct by alleging that the tribunal 


* Member of the Nebraska Bar and the New York Bar. Although the 
writer is with the Legal Department of the United Nations, the opinions 
expressed in this article are entirely his own and are not necessarily the 
same as those of the organization. 
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exceeded its jurisdiction or otherwise departed from proper 
procedure.* 

This record of compliance is not, however, as remarkable as 
might at first appear. Few disputes advance to the point of arbi- 
tration or judicial settlement unless the parties are prepared in 
advance to abide by any forseeable decision which the tribunal 
may render. Georg Schwarzenberger has accurately stated the 
situation as follows: “If the execution of international judg- 
ments has hardly caused any practical difficulties, this is at least 
as much due to the past and present limitations of international 
arbitration as to the good faith shown by the parties in such 
cases. As long as all the conflicts which really matter are not 
automatically submitted to arbitration, it is easy for States to 
live up to relatively high standards in the execution of interna- 
tional awards; for, if an award against them should prove more 
than inconvenient, it is a much wiser policy from the outset to 
refuse the submission of the dispute to pacific settlement by judi- 
cial or quasi-judicial international institutions than grudgingly 
to do so and to incur the odium involved in the non-execution of 
a duly pronounced decision.” * 

However, if compulsory jurisdiction is extended and judicial 
settlement becomes mandatory, as it must if stability and order 
are to be realized in the international community, the stress and 
strain upon the voluntary execution of awards will increase. It 
is confidently anticipated that the general rule of compliance will 
continue to prevail,® but even one serious exception might prove 
demoralizing to the growth of the international judicial struc- 
ture. It is the prevention of a disastrous incident of this kind 
that should prompt thoughtful consideration of the means of 
enforcement which may be made available in international 
organization. 

The possibility for growth of compulsory jurisdiction is not 
only present in the optional clause of Article 36 of the Statute 
of the International Court of Justice and under treaties pro- 
viding for compulsory arbitration or automatic reference of legal 
questions to the Court; but obligations for peaceful settlement 
of disputes, in addition to those in the United Nations Charter, 
are being imposed under regional arrangements such as the Char- 
ter of the Organization of American States recently adopted at 


‘See Edvard Hambro, L’Exécution des Sentences Internationales, pp. 

11-29 (1936) ; Manley O. Hudson, International Tribunals, p. 130 (1944). 
*Georg Schwarzenberger, International Law, Vol. 1, pp. 432-433 (1945). 
° Hudson, op. cit. supra, p. 129. 
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Bogota, and under the machinery for settlement of disputes 
within the framework of the specialized agencies established 
under the aegis of the United Nations. 

It is desirable that, hand in hand with the growth of compul- 
sory settlement, there should be developed international ma- 
chinery for the enforcement of decisions and awards. The pres- 
ent article will discuss only one aspect of the execution of awards, 
i.e., principles of enforcement which may be applied to decisions 
rendered within the framework of the specialized agencies.‘ 

A variety of methods for the settlement of disputes are pro- 
vided in the constitutions of the specialized agencies. Some pro- 
vide for settlement by the regular organs of the organization. 
Thus in the International Bank and International Monetary 
Fund, decisions are made by the Executive Directors of the re- 
spective organizations. Other constitutions provide for decisions 
by ad hoc tribunals, or by the International Court of Justice, and 
some provide for all three methods of settlement. Disagreements 
between members of the International Civil Aviation Organiza- 
tion are to be submitted in the first instance to the ICAO Council. 
An appeal from the decision of the Council may be taken to an 
arbitral tribunal or to the International Court of Justice.°® 

Methods of enforcing decisions rendered within the framework 
of the specialized agencies may be divided into three main cate- 
gories, (1) enforcement by the member states of the organiza- 
tion, (2) enforcement by the organs of the organization, and 
(3) enforcement by an executive arm of the international com- 
munity as represented by the United Nations. 

Enforcement by Member States. It has frequently been stated 
that international law leaves to the interested parties the execu- 
tion of an award.® By this it is usually understood that the state 
against whom the judgment is rendered is expected to perform 
voluntarily its obligations thereunder. If it does so, no question 
of enforcement is involved. However, the statement that execu- 
tion remains in the hands of the parties may carry a quite dif- 
ferent connotation. It may mean that enforcement is left to the 
state in whose favor the judgment is pronounced. In other words 
the state is free to pursue such means as may be available in 
order to compel the other party to comply with the award. This 


4For another article by the writer on a similar subject see Sloan, Com- 
parative International and Municipal Law Sanctions, 27 Nebraska Law 
Review 1 (1947). 

5 Martin Domke, The Settlement of Disputes in International Agencies, 
1 Arbitration Journal (N. 8S.) 145 (1946). 

6 Schwarzenberger, op. cit. supra, p. 482. 
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unilateral coercion might take the form of diplomatic, economic, 
or military pressure. 

The leaving of the execution of a judgment to the successful 
plaintiff, however, has many obvious defects. It is true that if 
coercive methods are adopted in pursuance of an award, the 
principle criticism of selfhelp as a legal sanction does not arise, 
ie., a party does not sit in judgment of its own cause. But uni- 
lateral action, even with the blessing of the international com- 
munity, contains a threat to peace and aggravates rather than 
ameloriates international friction. Furthermore, enforcement by 
a party results in an inherent inequality, as a great power can 
enforce an award whereas a smaller nation can not. 

There are definite categories of cases, however, in which states 
are called upon to enforce international law as representatives 
of the world community without becoming subject to the fore- 
going objections. One such instance is the enforcement of inter- 
national penal law against pirates, war criminals, or other indi- 
viduals who violate international criminal law established by 
treaty or custom. Another instance might be action in concert 
by states against another state in pursuance of a decision by a 
competent international authority, such as was provided under 
Article 16 of the Covenant of the League of Nations.? Each of 
these instances may serve as a guide for enforcement procedure 
in the specialized agencies of the United Nations. The constitu- 
tions of some of these agencies contain provisions which author- 
ize member states to act as the executive arm of the organization 
in enforcing decisions against individuals or against states. 

For an example, Article 87 of the Convention on International 
Civil Aviation provides that each contracting state will under- 
take not to allow the operation of an airline through the airspace 
above its territory if the Council of the International Civil Avi- 
ation Organization has decided that the airline concerned is not 
conforming to a final decision rendered by the International 
Court of Justice or by an arbitral tribunal.® 

Chapter V of the Havana Charter for an International Trade 
Organization requires that a member state shall take appropriate 
measures to prevent restrictive business practices carried on by 
public or private commercial enterprises.® Under Article 95, 
paragraph 3 of the same Charter, a member of the ITO may be 
released from obligations to other members if the Conference of 


™See Axel Serup, L’Article 16 du Pacte et son Interprétation dans le 
Conflict Italo-Ethiopien (1938). 

* Domke, op. cit. supra, pp. 145, 148, 154. 

* Article 46, paragraph 1. 
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the organization considers that any benefit accruing to the first 
member is being nullified or impaired by a breach of obligation 
by the other members, and that such nullification or impairment 
is sufficiently serious to justify action.*° This latter provision 
may be compared to the principle of excusable cessation of per- 
formance in municipal law which has sometimes been character- 
ized as a sanction by nullity." 

In some matters the most practical enforcement measures are 
those which are executed through the member states. As long 
as the actual seat of power remains in states and has not shifted 
to world organization, it is necessary to devise methods of ultiliz- 
ing this power in the interest of the international community. 
When an organization deals with substantive questions which 
directly affect persons or corporations, its decisions can be most 
conveniently carried out through the intermediary of the indi- 
vidual’s state. Although, if effective power is ever to be vested 
in international organization, the logical first step is to allow an 
international agency to deal directly with individuals in enforce- 
ment as well as in substantive matters. But until such a step 
toward world government is taken, it is often necessary for the 
organization to act through its member states. 

On the other hand the unilateral application of coercive mea- 
sures by states vis-d-vis other states is to be discouraged. Free- 
dom of a state to resort to war and reprisal (force short of war) 
has been restricted by conventional and customary law during 
the current century. A limitation on the right to resort to eco- 
nomic pressure or retortion will be found in Article 92, para- 
graph 2 of the ITO Charter which is as follows: “The Members 
also undertake, without prejudice to any other international 
agreement, that they will not have recourse to unilateral eco- 
nomic measures of any kind contrary to the provisions of this 
Charter.” 

Limitation of unilateral application, however, does not mean 
that these same methods might not be legitimately organized 
under the auspices of the international community for purposes 
of enforcement. The particular act should nevertheless be appro- 
priate to the sphere of activity of the agency. Thus methods of 
economic coercion, which would be classified as retortion if ap- 
plied unilaterally, might appropriately be authorized by the In- 
ternational Trade Organization, but it should not have the power 


10 Martin Domke, The International Trade Organization. Settlement of 
Disputes-Provisions of the Draft-Charter, 2 The Arbitration Journal 222, 
226 (1947). 

11 Buckland, Some Reflections on Jurisprudence, pp. 90-91, n. 3 (1945). 
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to permit diplomatic or military coercion which are methods 
properly reserved to the primary political organs of the interna- 
tional community. 

Enforcement by Organs of the Specialized Agency. The en- 
forcement of arbitral awards by a specialized agency, acting 
through its regular organs, must necessarily be adapted to the 
particular character of the organization. Nevertheless, most of 
these coercive measures fall in one or the other of two main 
classes. The first is the publication of information as a method 
of bringing to bear the influence of world public opinion. The 
threat of publication was considered an effective sanction in the 
control of traffic in narcotics during the inter-war period. The 
right to publish representations of workers or employers and to 
invoke a Commission of Enquiry to ascertain facts concerning 
alleged non-observance of Labour Conventions is authorized by 
the Constitution of the International Labour Organization, and 
exercises an influence in securing observance of obligations by 
the members.'? However, publication has only a limited effec- 
tiveness as a sanction, and in case of politically controversial 
issues may even strengthen the opposition of a recalcitrant state. 

The second main class of enforcement methods available to 
the organs of an organization may be referred to as “denial of 
privilege.” Denial of privilege may take the form of withhold- 
ing benefits, suspension of rights, or, in extreme cases, expulsion 
from membership in the organization. Article VI, Section 2 of 
the Articles of Agreement of the International Bank for Recon- 
struction and Development provides that if a member fails to 
fulfill an obligation to the Bank, the Board of Governors may 
suspend its membership. A state is not entitled to exercise any 
rights while under suspension, and automatically ceases to be a 
member after one year of continuous suspension. Likewise under 
the Articles of Agreement of the International Monetary Fund, 
a member that fails to fulfill an obligation may be declared in- 
eligible to use the resources of the Fund, or may be forced to with- 
draw from membership for persistent delinquency.** The Coun- 
cil of the International Civil Aviation Organization may suspend 
the voting power of a member as a penalty for non-conformity 
by a state with a decision of the International Court of Justice 
or of an arbitral tribunal.** 


12 Alexandre Berenstein, Le Mécanisme des Sanctions dans Organisation 


Internationale du Travail, 44 Revue Générale de Droit International Public 
446 (1987). 


18 See Article IV, Sec. 6; Article V, Sec. 5; Article VI, Sec. 1; Article XV, 
Sec. 2. 


14 Convention on International Civil Aviation, Article 88. 
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The effectiveness of denial of privilege as an enforcement mea- 
sure will depend in the last analysis upon the value of the activi- 
ties of the specialized agency to its members. If the withholding 
of benefits, suspension of rights, or expulsion from membership 
will impose a real hardship upon a state, then these measures 
may prove to be valuable methods of enforcement. Compulsory 
withdrawal has been an adequate sanction in the Universal Postal 
Union where membership has always been highly valued.*® 

An interesting enforcement provision is also contained in 
Article 33 of the new Constitution of the International Labour 
Organization, which is as follows: In the event of any Mem- 
ber failing to carry out within the time specified the recommenda- 
tion, if any, contained in the report of the Commission of En- 
quiry, or in the decision of the International Court of Justice, as 
the case may be, the Governing Body may recommend to the 
Conference such action as it may deem wise and expedient to 
secure compliance therewith.” This provision might imply direct 
enforcement action by the Conference, and indeed it represents 
an advance in this direction from the corresponding articles in 
the original Constitution of 1919. Under the 1919 Constitution, 
enforcement “measures of an economic character” which were 
to be indicated by the Commission of Enquiry were left to the 
adoption of the members.** However, considering the general 
structure and functions of the Conference, it is doubtful if Ar- 
ticle 33 of the new Constitution represents more than a verbal 
alteration. The action recommended, it would seem, will in prac- 
tice be applied through the agency of the member states as dis- 
cussed in the preceding pages of this paper. 

Enforcement by the United Nations. While recognizing that 
much of the material to follow will lie in the realm de lege ferenda 
and will not be immediately applied by organs of the United 
Nations, it remains true that enforcement measures, which go 
beyond the denial of privileges, publication of facts, or other 


15 J, L. Brierly, Outlook for International Law, pp. 103-104 (1944). 

16 Constitution of the International Labour Organization, Part XIII 
(Labour) of the Treaty of Peace signed at Versailles, June 28, 1919, Article 
414, paragraph 2 and Article 419. See Berenstein, op. cit. supra. The Report 
of the Conference Delegation on Constitutional Questions, 21 January-15 
February 1946, in which this amendment to Article 83 was recommended 
contained the following comment: “Such a general clause would leave the 
Governing body a discretion to adapt its action to the circumstances of the 
particular case, and permit it to make recommendations to the Member of 
the Organization or, if appropriate, to draw a case of such failure to the 
attention of the Security Council of the United Nations.” 29th Session, 
International Labour Conference, Report II (1), p. 56. 
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methods available to administrative agencies,’*’ should be con- 
centrated in an executive arm of the international community. 
International police power should not be diffused among the spe- 
cialized agencies. It is therefore pertinent to consider the legal 
possibility, if not probability, for enforcement by the United 
Nations within the present constitutional structure. 

While the specialized agencies are integrated into the United 
Nations system under the Economic and Social Council and the 
General Assembly,?* neither of these organs is adapted to serve 
as an enforcement body. The General Assembly, the “town meet- 
ing of the world,” could consider a situation originating in a 
failure of a state to carry out its obligations under an arbitral 
award if it deemed the situation likely to impair the general wel- 
fare or friendly relations among nations.*® But the General As- 
sembly could not employ methods of enforcement against the 
state. It could only recommend measures for peaceful adjust- 
ment. As to the Economic and Social Council, it has been seri- 
ously questioned whether that organ can even consider a bilateral 
dispute between members or make a recommendation to an indi- 
vidual state.2° While this Council has not accepted this narrow 
interpretation of its competence, it is clear that it has no police 
power. 

Of the principal organs of the United Nations only two, there- 
fore, are of interest in the present discussion. These are the 
International Court of Justice and the Security Council. The 
Court, of course, has no executive power to enforce even its own 
judgments, and has steadfastly refused to consider measures of 
execution against a possible failure to observe an obligation 
thereunder. It is considered here only for the reason that a judg- 
ment of the Court is a necessary preliminary to enforcement 
action by the Security Council under Article 94 of the Charter 
of the United Nations. Some of the interesting problems arising 
under Article 94 can best be considered by a comparative analy- 
sis of this Article with its predecessor, Article 13, paragraph 4 
of the Covenant of the League of Nations. To aid in this com- 
parison the texts of these articles are reproduced here. 


** Pitman B. Potter, What International Administrative Agencies Actually 
Do, 30 Iowa Law Review 544, 547 (1945). 

18 United Nations Charter, Articles 57 and 63. 

18 United Nations Charter, Article 14. 

This issue arose in connection with the Yugoslavia Gold Reserves 
question. See UN Doc. E/743, 4 March 1948. The point was left open by 
the Economic and Social Council. UN Doc. E/SR. 170, 25 March 1948. 
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Article 94 of the United Nations Charter: 


1. Each member of the United Nations undertakes to comply with the 
decision of the International Court of Justice in any case to which it 
- is a party. 


2. If any party to a case fails to perform the obligations incumbent 
upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems necessary, 
make recommendations or decide upon measures to be taken to give 
effect to the judgment. 

Article 13, paragraph 4 of the League of Nations Covenant: 


The Members of the League agree that they will carry out in good faith 
any award or decision that may be rendered, and that they will not 
resort to war against a Member of the League which complies therewith. 
In the event of any failure to carry out such an award or decision, 
the Council shall propose what steps should be taken to give effect 
thereto. 

The binding nature of a judgment or an award is well estab- 
lished by customary international law and to that extent these 
articles are merely declaratory of existing law. It is the method 
for giving effect to the judgment which is important. There are 
certain differences between the method delineated in the Cove- 
nant and that in the Charter. In the first place the Council of the 
League had authority not only to deal with a failure to carry out 
a decision of the Permanent Court of International Justice but 
also to deal with a failure to carry out an award of an arbitral 
tribunal. The Covenant provision was not only applicable in 
theory to arbitral awards, but in fact, the one instance in which 
Article 13, paragraph 4 was invoked concerned the non-execution 
of an arbitration award in the Rhodope Forests dispute between 
Greece and Bulgaria.”' This article was never invoked in regard 
to a judgment of the Permanent Court. Article 94 of the Charter, 
however, limits recourse to the Security Council to instances 
where there is failure to perform an obligation under a judgment 
of the International Court of Justice. Thus action under Article 
94 cannot be directly applicable to the enforcement of an award 
rendered by an arbitral tribunal within the framework of a 
specialized agency. 

The Constitutions of many of the specialized agencies provide 
for the utilization of the International Court for interpretation 
or settlement of disputes.2? The ITO Charter provides review 
of Conference decisions through the advisory procedure of the 


21 League Doc. O. J. (1934) 1432, 1433, 1477. For an analysis of Article 13, 
paragraph 4 see Hambro, op. cit. supra, pp. 68-91. 

22 FAO, Article 17; UNESCO, Article 14; WHO, Articles 75, 76; IRO, 
Article 17. 
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International Court, and the opinion is made binding on the 
organization.”* Reference of a complaint to the Court may be 
made under Article 29 of the ILO Constitution, and appeal from 
an ICAO Council decision may be taken to the Court by the 
parties.** 

These constitutional instruments do not make provision for 
an appeal from an award of an arbitral tribunal to the Interna- 
tional Court of Justice. Nevertheless it has been suggested that 
all international judicial machinery should be integrated by mak- 
ing the International Court a supreme court of appeal from deci- 
sions of other international courts and ad hoc tribunals. It has 
been proposed that appeal should be permitted at least in cases 
where there are allegations that a tribunal exceeded its jurisdic- 
tion or departed seriously from approved procedure.” Special- 
ized agencies interested in enforcement principles might consider 
the desirability of stipulating in their constitutional instruments 
that a party in whose favor an arbitral award has been ren- 
dered may take the award to the International Court of Justice 
either for an action on the award or for the entry of a summary 
judgment similar to that permitted by statute in the municipal 
practice of several states. A proceeding of this kind should com- 
prise a matter “specially provided for . . . in treaties and con- 
ventions” under Article 36 of the Statute of the International 
Court, and thus fall within the jurisdiction of the Court. If a 
judgment is entered on an arbitral award, Article 94 of the 
Charter would become applicable. 

A second difference between the Covenant and the Charter is 
in the discretion which the respective Council is authorized to 
exercise. Article 13 of the Covenant provides that in the event 
of a failure to carry out an award the Council shall propose the 
steps which are to be taken. Article 94 of the Charter on the 
other hand states that the Security Council may, if it deems 
necessary, make recommendations or decide measures. The 
wording of the Covenant clearly implies a duty to act in the 
event of certain ascertainable facts.”*> The Charter just as clearly 


23 Article 96. The Havana Conference on Trade and Employment in- 
structed the Interim Commission of the ITO to consult with officials of the 
International Court upon the question whether tle procedures in the Charter 
need to be changed to ensure that decisions of the Court should, with respect 
to the Organization, have the nature of a judgment. Final Act and Related 
Documents, p. 73 (1948). 

24 Convention on International Civil Aviation, Article 84. 

25 League Doc. C. 838 M. 188. 1930 V, O. J. (1930) p. 1859-13865. 

°° H. Lauterpacht, Oppenheim’s International Law, Vol. 2, pp. 87-88 (6th 
Rev. ed. 1944). 
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leaves the discretion with the Security Council to act or decline 
to act under Article 94. Manley O. Hudson has said that “Powers 
may be conferred on international bodies, but it is specious to 
conceive of them having duties.” 27 Nevertheless there is a de- 
cided difference between a Charter provision which says “may, 
if it deems necessary” and one which says “shall.” It is quite 
true, both in the constitutional law of the international com- 
munity and in the constitutional law of a state, that such power 
conferring norms are judicially unenforceable. But this truth 
should not cloud the fact that a legal obligation may be imposed 
even though performance must depend upon the organ or offi- 
cials themselves. The acceptance of the argument that because 
a stipulation is unenforceable it does not impose a legal duty, 
would undermine a great deal of existing international law 
which must still rest on voluntary performance by states. In 
this respect, therefore, it must be concluded that the Covenant 
was stronger than the Charter in its provision for the enforce- 
ment of judicial decisions of the World Court. 

The third difference is that under the Covenant the initiative 
for enforcement might be taken by the Council. It must be ob- 
served, however, that the Council never did assume the initiative 
under Article 13, paragraph 4. In the Rhodope Forests case, 
the one instance in which this paragraph was invoked, Greece, 
a party to the dispute, brought the issue before the Council.” 
The United Nations Charter provision that a party may have 
recourse to the Security Council indicates that the Council is not 
authorized to take the initiative under Article 94. 

A fourth and final difference to be discussed is that the Cove- 
nant merely authorized the League Council to “propose steps,” 
whereas the Charter authorizes the Security Council to “make 
recommendations or decide upon measures.” At first glance there 
appears to be a considerable advantage in favor of the Security 
Council. However, these provisions must be considered in rela- 
tion to the general theory of enforcement in the two constitu- 
tional instruments. The most serious step that could be taken 
by the League Council was the recommendation to governments 
that effective military or naval forces be used under Article 16 
of the Covenant. On the other hand it was envisaged at San 
Francisco that the Security Council, under Chapter VII, might 


27 Manley O. Hudson, Disputes Before Organs of the United Nations, 
Edmund J. James Lectures on Government (4th Series), p. 66 (1947). 

28 The matter was settled by amicable agreement between Greece and 
Bulgaria without the necessity for action by the Council of the League of 
Nations. O. J. 1934 p. 1432-1433. 
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itself have armed forces at its command. It is also to be noted 
that Article 5 of the Locarno Treaty of Mutual Guarantee made 
the steps which might be proposed by the League Council bind- 
ing upon the contracting states. Furthermore, the opinion was 
expressed that there was no obstacle in Article 13, paragraph 4 
to any steps which the Council might itself be called upon to 
take within the scope of its competence.” 

Perhaps the most important single issue that has been raised 
concerning Article 94 is whether or not it confers additional 
powers on the Security Council other than those which that body 
may exercise under Chapters VI and VII. Spokesmen for the 
United States Government have taken the position that no new 
power is conferred, and that the Council may only act in ac- 
cordance with a determination under Article 39 that there exists 
a “threat to the peace, breach of the peace, or act of aggres- 
sion.” *° This position does not appear to be correct from either 
a grammatical, logical or historical interpretation of Article 94. 
The records of Technical Committee IV/1 which was charged 
with the preparation of this article are inconclusive on the point.** 
However, the Report of the Sixteenth Meeting of the Coordina- 
tion Committee on June 12, 1945, contains the following sum- 
mary: “Mr. Golunsky (USSR) pointed out that the second para- 
graph of this article made a considerable change in the functions 
of the Security Council. Formerly, the Security Council had 
jurisdiction only in matters concerned with the maintenance of 
peace and security. This Article would give the Council authority 
to deal with matters which might have nothing to do with se- 
curity.” *? It might perhaps be argued that the failure to carry 
out a judgment is itself a breach of the peace, and automatically 
fulfills the factual prerequisites for a determination under 
Article 39. But Chapter VII does not contemplate a technical 
breach of the peace; it refers to a substantial threat to peace and 
security. Without invoking Article 94 the Security Council may 
make recommendations for pacific settlement under Chapter VI 


29 League Doc. A. 8 1930. V, O. J. (1930) p. 353, 355-356. 

30 Leo Pasvolsky in Senate Hearings on the Charter of the United Nations, 
p. 287 (1945); Senator Austin, 92 Cong. Rec., August 2, 1946, p. 10763; Re- 
port to the President on the Results of the San Francisco Conference by the 
Chairman of the United States Delegation, p. 142 (1945). 

81 Doc. 864, IV/1/71, June 8, 1945, UNCIO Documents, Vol. 18, pp. 
297-298; Doc. 918, IV/1/74 (1), June 12, 1945, UNCIO Documents, Vol. 13, 
p. 8386. See Goodrich and Hambro, Charter of the United Nations, Commen- 
tary and Documents, pp. 263-265 (1946). 

82 Doc. CO/119, June 13, 1945, p. 2. See Summary Report of 5th Meeting 
of the Advisory Committee of Jurists, Doc. CO/111, June 12, 1945, p. 2. 
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if it determines the existence of a dispute or situation “the con- 
tinuance of which is likely to endanger the maintenance of inter- 
national peace and security.” The Security Council may take 
enforcement action under Chapter VII if it determines the exis- 
tence of “any threat to the peace, breach of the peace, or act of 
aggression.” These powers apply equally to a situation or dispute 
originating in the failure to fulfill a judgment of the Interna- 
tional Court or of an arbitral tribunal as to any other situation 
or dispute. To apply Chapters VI and VII, however, determina- 
tions under Articles 33 and 39 are essential, and not the deter- 
mination of conformity or non-conformity with a judgment. If 
the conditions of Article 39 exist there may be enforcement ac- 
tion, but enforcement is to give effect to decisions of the Security 
Council and not to the judgment of the International Court. For 
recommendations or decisions as to measures to give effect to 
judgments under Article 94 the essential determination is not 
to be made in regard to peace and security under Articles 33 or 
39, but must be made on the question whether a party has failed 
to perform the obligation incumbent upon it under a decision 
of the International Court of Justice. 

The statement that action under Article 94 is limited by Chap- 
ters VI and VII may be true in one particular. Article 94 does 
not define the type of recommendation or measures which are 
authorized. The Security Council might properly look to Chap- 
ters VI and VII to see what kind of action is open to it, but need 
not look to these Chapters for the conditions prerequisite to ac- 
tion. However, it must be recalled that action under Article 94 
is discretionary and may be blocked by a vote of any one of the 
five permanent members of the Council.** There would seem to 
be no obligation under Article 27, paragraph 3 for a party to 
abstain from voting on a recommendation or decision under 
Article 94. The Charter offers opportunity for evolutionary 
growth both of compulsory jurisdiction and of enforcement mea- 
sures. But it is not likely, in the present state of world relations, 
that these provisions would receive the liberal interpretation 
necessary for development, and it is therefore to be hoped that 
the issues will not come before the Security Council at a time 
when there is a strong probability that restrictive precedents 
would be set. 


88 The Report of the Interim Committee to the General Assembly on the 
problem of Voting in the Security Council contains no recommendations as 
to the voting procedure on decisions to be taken in pursuance of Article 94, 
paragraph 2. UN Doc. A/578, 15 July 1948, p. 32. 
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The Pact of Bogota 


JOSEF L. KUNZ* 


Although the present Pan Americanism, a product of the ini- 
tiative of the United States, was originally non-political in 
character, the interest for peaceful settlement of Inter-American 
conflicts was already prominent on the agenda of the first Pan 
American Conference (1889-90) and has remained so up to the 
present day. But as the Pan American Union and its Governing 
Board had no political functions and were specifically forbidden 
to exercise political functions by a resolution of the 6th Confer- 
ence (Havana 1928), such Inter-American peace machinery, as 
was set up, was entirely apart from and not connected with the 
Pan American Union. 

During the first period (1889-1910)* international arbitration 2 
occupied the principal place in the discussion, but not many re- 
sults were achieved. The main development was that Pan Amer- 
ica followed the European lead, by adhering to the Conventions I 
of the Hague Peace Conferences of 1899* and 1907,* which 
dealt with good offices, mediation, international commissions of 
inquiry, and arbitration. 

In consequence of the First World War there was a gap (1910- 
1923), followed by a period of crisis of Pan Americanism (1923- 
1928). This period was characterized by Latin-American irrita- 
tion against this country, climaxing in the bitter and acrimonious 
debates on intervention at the 6th Conference (Havana, 1928). 
It was further characterized by the fact that the Geneva League 
of Nations had come into existence, with a different peace ma- 
chinery, a system of collective security and sanctions. All Latin- 
American Republics were, at least at some time, members of the 


* Professor of International Law, University of Toledo (Ohio). 


1See R. Buechi: Geschichte der panamerikanischen Bewegung. Breslau, 
1914, 


* For a detailed investigation see this writer’s study: International Arbi- 
tration in Pan American Developments, to be published in a Fall 1948 issue 
of the Texas Law Review. 

8 Ratified by the U.S. in 1900; adherence in 1907 by all Latin-American 
Republics except Costa Rica, Honduras and Mexico. 

* Ratified by Bolivia, Brazil, Cuba, El Salvador, Guatemala, Haiti, Mexico, 
Panama, Paraguay, U.S. 
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League; the United States never. Again European trends domi- 
nated and influenced the development of the Inter-American 
peace machinery in a twofold way. First, since 1923, up to this 
day, there were presented propesals, fostered by Central Ameri- 
can and certain South American Republics, both for the creation 
of an Inter-American League of Nations and for the establish- 
ment of an Inter-American Court of Justice. Second, attention 
was focused on pre-arbitral procedures, inquiry and concilia- 
tion. The principal result of this period was the Gondra Treaty, 
signed at the 5th Conference (Santiago, Chile, 1923). It was a 
treaty, dealing with the procedure of inquiry which set up two 
Permanent Commissions of Inquiry at Washington and at Monte- 
video, which had only the function to organize the ad hoc Com- 
mission of Inquiry. 

At the end of this period the special conference of Washington 
(1929) produced the General Treaty of Inter-American Arbi- 
tration, the Protocol of Progressive Arbitration and the General 
Convention of Inter-American Conciliation. The latter treaty is 
based on the Gondra Treaty, takes over its organs and adds to 
their functions those of conciliation. There were thus the Perma- 
nent Commissions of Inquiry and Conciliation at Washington and 
Montevideo, and the ad hoc Commissions organized by them 
which are equally Commissions of Inquiry and Conciliation. 

The crisis of 1928 had convinced the United States that new 
policies must be adopted, if the survival of Pan Americanism is 
desired. After the interval of the “policy of good will” (1928- 
1932) under President Hoover, the new “good-neighbor policy” 
went into effect in 1933. 

The 7th Conference (Montevideo 1933) added to the Inter- 
American peace machinery the Additional Protocol to the General 
Convention of Inter-American Conciliation, which foresaw the 
creation of permanent bilateral conciliation commissions, created 
in advance so as to be available in the case of a conflict. In the 
same year, the Argentine Anti-War Pact was adopted, which 
contains also a conciliation procedure. 

The Inter-American peace machinery, thus created, was not 
effective. The reasons, which must be understood in order to 
understand the present reform, are manifold. First, none of these 
peace instruments had been ratified by all the American Repub- 
lics.° Second, toward many treaties, reservations were made by 


5 The Gondra Treaty has not been ratified by Argentina and Bolivia. The 
Arbitration Treaty of 1929 has not been ratified by Argentina, Bolivia, Costa 
Rica, Paraguay and Uruguay. The Conciliation Convention of 1929 has not 
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different States and of very different content,* which, of course, 
render these treaties extremely complicated, as to what the posi- 
tive law in the application between particular American Repub- 
lics is. Third, the treaties were often not adequate as to their 
content; more and more critiques were e.g. made with regard to 
the Arbitration Treaty of 1929, amendments or a completely new 
treaty were proposed. Fourth, these treaties were never applied, 
although Inter-American conflicts were not lacking. Another 
series of reasons stems from the fact that most American States 
were also parties to universal treaties such as the Hague Conven- 
tions, the Pact of Paris (1928), the Geneva Act (1928) and the 
Covenant of the League of Nations. As the Inter-American Sys- 
tem was independent vis-a-vis the League of Nations, conflicts 
between the two systems were always possible. Finally, the 
Argentine Anti-War Pact was not restricted to American States; 
while it was not ratified by Costa Rica, it was adhered by Bul- 
garia, Czechoslovakia, Finland, Greece, Italy, Norway, Portugal, 
Romania, Spain, Turkey and Yugoslavia; all these countries, ex- 
cept Spain, and seven American Republics made reservations. 
The Argentine Anti-War Pact instituted also a conciliation proce- 
dure, entirely different from that provided for by existing 
treaties. 

The confusion, complication and inefficiency of the Inter- 
American peace machinery and the possible conflict with League 
of Nations machinery was clearly revealed in the fiasco at the oc- 
casion of the Chaco War. Bolivia had ratified none of the Inter- 
American peace instruments. Peace efforts failed in consequence 
of the conflict of jurisdiction between different Pan-American 
bodies and between Pan-American and League of Nations pro- 
cedures.’ 

It was high time to do something about it. To produce a bet- 
terment in this status was one of the tasks of the special Inter- 
American Conference of Buenos Aires (1936). This Conference 
tried several ways: a resolution exhorting the American Re- 
publics which had not yet done so to ratify the existing Inter- 
American peace instruments; to coordinate the existing peace 
instruments (Convention to coordinate, extend and assure the 





been ratified by Argentina, Bolivia and Costa Rica. The Additional Protocol 
(1983) to the Conciliation Convention of 1929 has been ratified only by ten 
Republics. 

® To the Gondra Treaty only Uruguay made a reservation; but to the Arbi- 
tration Treaty of 1929 thirteen Republics made very different reservations. 


"See e.g. M. La Foy: The Chaco Dispute and the League of Nations. Ann 
Arbor. 1946. 
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fulfillment of the existing treaties between the American States) ; 
a resolution concerning cooperation with the League of Nations 
and the making of an additional treaty: the Inter-American 
Treaty on Good Offices and Mediation. But the Buenos Aires 
Conference of 1936 was not successful in solving this problem; 
it rather increased the confusion.*® 

At the same time a new development made its appearance at 
this Conference which for a period (1936-1945) put the whole 
problem of the Inter-American peace machinery into the back- 
ground: the increasing deterioration of the European situation 
and the fear of a new world war put the accent on Inter-American 
solidarity and defense against extra-American dangers. The 
procedure of consultation was agreed upon and was institution- 
alized at the 8th Conference (Lima, 1938). Consultative Meet- 
ings were held at Panama (1939), Havana (1940) and Rio de 
Janeiro (1942). At the same time a return to Bolivarian ideas, 
the establishment of a system of collective security and sanctions 
against aggression developed, leading to the Act of Chapultepec 
(Mexico City, 1945) and to the definitive Inter-American Treaty 
of Reciprocal Assistance (Rio de Janeiro, 1947).° But the prob- 
lem of a reform of the Inter-American peace machinery remained. 
It was fully discussed at the special Inter-American Conference 
of Mexico City (1945). Already in Montevideo (1933) Mexico 
had proposed a complete “Peace Code,” containing also new, al- 
though controversial, ideas. Later, other Republics submitted 
proposals. Resolution IX of the Mexico City Conference outlines 
the task of a complete reorganization of the Inter-American Sys- 
tem *° and its integration into the UN." Part of this reorganiza- 
tion shall be the “simplification and improvement of the Inter- 
American peace structure.” The Inter-American Juridical Com- 
mittee was charged “with the immediate preparation of a coor- 


8 The texts of all the Inter-American peace instruments and of the uni- 
versal treaties to which American States are parties are given in: Improve- 
ment and Coordination of Inter-American Peace Instruments. Vol. III. 
Pan American Union. Washington. October 1941. For an excellent in- 
vestigation of the Inter-American peace machinery up to 1936 see H. 
Berner: Die panamerikanischen Friedenssicherungsvertrige. Berlin. 1938. 
See also H. Meyer-Lindenberg: El procedimiento Inter-Americano para 
consolidar la paz. Bogota. 1941. 

See this writer’s Editorial Comment on the Rio Treaty of 1947 in 
American Journal of International Law, vol. 42 (1948) pp. 111-120. 

10 See this writer’s Editorial Comment in American Journal of Inter- 
national Law, vol. 39 (1945) pp. 527-533. 

11 See this writer’s Editorial Comment in American Journal of Inter- 
national Law vol. 39 (1945) pp. 758-767. 
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dinating draft of an Inter-American Peace System.” The carry- 
ing out of the whole task was assigned to the 9th Conference, to 
be held at Bogota. 

The Inter-American Juridical Committee prepared a first 
project of an “Inter-American Peace System” under date of 
September 4, 1945. The Rio de Janeiro Conference of 1947 urged 
again the elaboration of an Inter-American Peace System. The 
Definitive Project ** was submitted to the Bogota Conference by 
the Inter-American Juridical Committee in 1948. 

The Bogota Conference completely reorganized the Inter- 
American System, now to be known as the “Organization of 
American States,” made it a regional system within the United 
Nations and put it on a treaty basis as its Constitution: the 
Bogota Charter.** The Charter dedicates to the pacific settle- 
ment of disputes its Chapter four (Articles 20-23), containing 
only the guiding principles and referring to a special treaty 
(Art. 23). 

This special treaty, equally signed at Bogota on April 30, 1948, 
is the “American Treaty of Pacific Settlement,” known as the 
“Pact of Bogota,” ** of which a brief survey and critique will be 
given here. The Pact of Bogota is subject to ratification (Art. 
LII) and shall come into effect between the parties in the order 
in which they deposit their respective ratifications (Art. LIII). 
It shall remain in force indefinitely, but may be denounced upon 
one year’s notice, although continuing to be in force for the 
remaining signatories (Art. LVI). 

The Pact of Bogota aims, first, at making impossible a con- 
flict between this regional and the UN peace machinery. The 
parties are obliged to submit all Inter-American conflicts to the 
Inter-American peace procedure before referring it to the Se- 
curity Council of the UN (Bogota Charter, Art. 20, Pact of 
Bogota, Art. II). The contents of the Pact are in full harmony 
with the UN Charter. 

Being a regional treaty, it applies only to Inter-American con- 
flicts. It is a pact for the pacific settlement of conflicts, not for 
individual and collective self-defense against aggression. The 
consultation procedure and the defense against aggression remain 
wholly outside the Pact of Bogota and will continue to be gov- 
erned by the Rio de Janeiro Treaty of 1947. And in case of armed 


12 Pan American Union. Washington. 1948. Pp. 27. 

18 See this writer’s study on the Bogota Charter in American Journal of 
International Law vol. 42 (1948) pp. 568-589. 

* Pan American Union. Washington. 1948. Pp. 13, 
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attack, recourse to pacific means for the settlement of disputes, 
shall be no ground for delaying the exercise of the right of in- 
dividual and collective self-defense (Art. VIII). The Pact of 
Bogota makes use of the consultation machinery only in one 
novel point, namely the enforcement of judicial and arbitral 
awards in case of non-fulfillment by one party (Art. L). In such 
case the other party, shall, before resorting to the Security 
Council of the UN, propose a Meeting of Consultation of Minis- 
ters of Foreign Affairs to agree upon appropriate measures for 
the enforcement of the decision or award. 

The Pact of Bogota aims further at codifying the whole Inter- 
American peace machinery in this brief treaty, superseding all 
other Inter-American peace instruments. With the successive 
ratifications all the other Inter-American peace instruments from 
the Gondra Treaty (1923) to the Buenos Aires treaties (1936) 
shall cease to be in force (Art. LVIII). A complete disappearance 
of these treaties presupposes, of course, the ratification of the 
Pact of Bogota by all the American States. 

The Pact of Bogota aims, lastly, at coordinating all the differ- 
ent pacific procedures inter se and to give a system which will 
guarantee that “it will not be possible for an Inter-American dis- 
pute to fail of definitive settlement within a reasonable time” 
(Bogota Charter, Art. 23). The American States are bound not 
to resort to force for the settlement of conflicts (Art. I). This 
is an absolute obligation. But otherwise, the American States 
enjoy full freedom; they are not obliged to settle their conflicts, 
they are free to leave them unsettled; but if they want to settle 
them, they are allowed to do so only by peaceful means. In this 
respect they can, by agreement, adopt any procedure they like, 
not mentioned in the treaty, or they can make use of one of the 
procedures, provided for in the Pact of Bogota (Art. II). In 
consequence, the articles, dealing with the different procedures, 
are only of subsidiary character; each rule has to be prefaced; 
“except if the parties otherwise agree,” except if expressly pro- 
vided otherwise. 

All peaceful procedures are conditioned by the failure of direct 
diplomatic negotiations. Otherwise the parties enjoy full free- 
dom; they are not obliged to try all procedures, they are not 
obliged to try them in a certain order (Art. II); there is no 
obligation, for instance, to resort to conciliation before arbitra- 
tion; judicial settlement and arbitration are not given a prefer- 
ence over other procedures. Only when any pacific procedure has 
been initiated, no other procedure may be commenced until that 
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procedure is concluded (Art. IV). To guarantee a peaceful set- 
tlement, there are further two compulsory obligations: (1) If 
the International Court of Justice declares itself to be without 
jurisdiction for any reason, except those given in Art. V, VI and 
VII, of the Pact (Art. XXXV), the parties are obligated to sub- 
mit the dispute to arbitration; (2) if a conciliation procedure 
does not lead to a solution and the parties have not agreed upon 
arbitration, a conflict of juridical nature can be brought uni- 
laterally before the International Court of Justice which shall 
have compulsory jurisdiction (Art. XXXII). 

The procedures provided by the Pact of Bogota embrace first 
good offices and mediation. The respective articles (IX-XIV) 
contain nothing new, except that in the event of failure of media- 
tion within a prescribed, brief time, the parties shall have re- 
course without delay to any one of the other procedures (Art. 
XIII). 

Articles XV-XXX regulate the procedure of investigation and 
conciliation. The Report of the Commission is not binding upon 
the parties. There is little new in these articles, except that the 
Commission shall conclude its work within a period of six months, 
unless the parties, by mutual agreement, extend the period 
(Art. XXV). New are the methods of setting up the Commission 
of Investigation and Conciliation. The treaty foresees perma- 
nent, pre-constituted bilateral commissions (Art. XVII), further 
a permanent panel of American conciliators, drawn up by the 
Pan American Union (Art. XVIII) and contains elaborate provi- 
sions in case a controversy should arise between American States 
that have not appointed a permanent Commission (Art. XIX). 

No Inter-American Court of Justice has been established, as 
was to be foreseen, but much use has been made of the Interna- 
tional Court of Justice. Apart from Articles V and XLIII, on 
which a few words will be said later, the Pact of Bogota intro- 
duces a novel Inter-American procedure of peaceful settlement; 
the conflicting parties may agree to petition the General Assembly 
or the Security Council of the UN to request advisory opinions 
of the International Court of Justice on any juridical question 
(Art. LI). 

Art. XX XI makes in all disputes of a juridical nature, belong- 
ing to the four categories, enumerated in Art. 36 of the Statute 
of the International Court of Justice, the jurisdiction of this 
Court compulsory at the unilateral submission by one party. But, 
in consequence of the freedom left to the American States under 
the Pact of Bogota, they cannot only submit also other juridical 
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conflicts to the International Court of Justice, but they can even 
submit disputes for which Art. XXXI lays down the compul- 
sory jurisdiction of this Court, to arbitration; but in both cases, 
contrary to Art. XXXI, agreement of the parties is necessary. 

In the Articles XXXVIII-XLIX, dealing with arbitration, the 
Pact of Bogota has tried hard to overcome the inherent weak- 
nesses of the Arbitration Treaty of 1929: to overcome the fail- 
ure of arbitration because of the failure of the parties to agree 
upon an arbitral tribunal, Art. XL and XLV, have made elaborate 
provisos to ensure the constitution of the arbitral tribunal, if 
there is no agreement between the parties, if necessary, through 
the Council of the Organization of American States, without the 
participation of the one, delinquent party. To overcome the fail- 
ure of arbitration because of the failure of the parties to agree 
upon a compromis, Art. XLIII provides that in case of the failure 
of the parties to agree upon a compromis, the compromis shall 
be drawn up by the International Court of Justice and shall be 
binding upon the parties. 

So far, so good; but the Pact of Bogota has also adopted an 
idea already contained in the Mexican “Peace Code” and fostered 
in a resolution of the Rio de Janeiro Conference of 1947, namely 
to make of arbitration a procedure of deciding juridical and non- 
juridical conflicts by a binding award. This creates a gulf be- 
tween “judicial settlement” and “arbitration” and deprives ar- 
bitration of its long-acquired standing as a strictly judicial pro- 
cedure on the basis of the positive international law. How are 
jurists—and only of jurists speak the articles, relating to the 
constitution of the tribunal—to decide non-juridical conflicts? 
This is a political task for which Courts are neither competent 
nor equipped. On what basis are they going to decide? On the 
other hand, arbitration, even of juridical conflicts must not be 
on the basis of law? The Pact of Bogota does not contain a word 
on the vital question on what basis the awards are to be ren- 
dered, nor does it foresee this vital question as a point to be 
settled by the compromis. 

Will the Pact of Bogota achieve its aims of furnishing a defin- 
itive peaceful settlement of all Inter-American conflicts within 
a reasonable time? Only experience will tell. Naturally, the good 
will of all the American States to make it work and to use these 
procedures bona fide is necessary. Then the Pact of Bogota must 
be ratified by all the American Republics; even then it may be 
denounced. This writer fears that the theoretically wrong 
handling of “arbitration” will also prove unworkable in practice. 
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Finally two important points must be taken, into consideration: 
exceptions and reservations. 

True, ostensibly the Pact embraces all conflicts: juridical and 
non-juridical, pre-existing and those arising in the future. But 
the exceptions eliminate in fact the most important non-juridical 
and pre-existing conflicts. For, apart from the exception dealing 
with the diplomatic protection of citizens abroad (Art. VII)— 
reserved, of course, by the United States—Art. VI excludes all 
conflicts already settled by agreements, arbitral or juridical deci- 
sion or governed by treaties in force. And Art. V contains the 
exception of “domestic jurisdiction,” although—a progress—in 
case of disagreement over the question any party may bring this 
preliminary question before the International Court of Justice 
for decision. It is also to be noted that these exceptions are valid 
for all types of pacific procedures. 

The Pact of Bogota allows further reservations without limi- 
tation (Art. LV) and seven Republics have made varied and far- 
reaching reservations. Suffice it to state that Argentina, apart 
from a reservation to Art. V, has not accepted the whole pro- 
cedure of judicial settlement and arbitration (Articles XXXI-L) 
and that far-reaching reservations have also been made by the 
United States. 





Under the Marshall Plan, trade schemes of European countries, will specify 
how fixed sums set aside by nations in their own currencies, may be used to 
finance purchases from them by debtor states. These “drawing rights” may 
not always be used by a debtor when offered to him, and he may wish to 
pass them on to a debtor who could use them. Controversies on such debtor’s 
claim may be referred for settlement to a committee of the Economic Coop- 
eration Administration. ... A further instance of the use of arbitration 
is Art. X of the Economic Cooperation Agreement with Italy of June 28, 
1948, published in Dept. State Bull. Vol. 19, p. 38. . . . Formulation of the 
rules and regulations under which it will operate was begun by the Inter- 
American Commission for the Peaceful Settlement of Disputes. . .. The 
German Counter-Proposals on a Trizonal Western State, published in New 
York Times of July 20, 1948, provide in Appendix C (V) that “arbitration 
and conciliation authorities skall be established for settling differences of 
opinion on the interpretation and application of the Occupation Statute.” 
... The Convention with the Netherlands for the Avoidance of Double 
Taxation, signed on April 28, 1948, provides in Article XXV (2): “Should 
any difficulty or doubt arise as to the interpretation or application of the 
present Convention, the competent authorities of the Contracting States 
shall undertake to settle the question by mutual agreement.” A similar pro- 
vision is included in the Tax Convention with Denmark of May 6, 1948, 
Article XXI (8). 
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Actors Equity Association 


Rebecca Brownstein* 


This is the Twenty-third Annual Report by the Legal Depart- 
ment of the Actors’ Equity Association on arbitrations, which 
it has conducted during the fiscal year of the Association before 
the Tribunals of the American Arbitration Association. 

As usual, we have had quite a number of claims of members 
against managers, managers against members, and between 
agents and members, but most of them have been amicably ad- 
justed. We did not have a single arbitration between a member 
and agent which, from our point of view, is as it should be. 
Only the toughest cases go to arbitration. 

We instituted seven arbitrations during the year and are happy 
to note that this is the lowest number of arbitrations instituted 
by the Association in any given year. Four claims were tried 
and we were sustained by the Arbitrators. The awards were col- 
lected promptly. Three claims were paid for before any hearings 
were held. All cases were tried before a Board of Three Arbitra- 
tors. It may be of interest to you to know that an arbitration 
sometimes takes several days of an arbitrator’s time. The calibre 
of men and women on the panels of the American Arbitration 
Association is such that if they were paid for their time and 
services the cost would run into several hundreds of dollars per 
day, yet these arbitrators serve without any compensation, ren- 
dering a great public service of which we are the special bene- 
ficiaries. 

All claims were on behalf of individual members. There were 
no Company claims—also a “‘first’”’ in the history of the Associa- 
tion. 

The total amount involved in the arbitrations was $6,112.04. 
The actual benefits to our members exceeded this amount. One 
case involved a Run-of-the-Play Contract, a determination in 
favor of our member resulted in the member receiving extra 
weekly compensation for the entire Run-of-the-Play, which in 
this case continued for several months. 

For years, managers have been pleading for the right to have 
option contracts. Last year the Council, as you know, by way of 


* Associate Counsel, Actors’ Equity Association. 
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an experiment, permitted the use of a rider, allowing a manager 
under certain circumstances, to convert a Minimum Contract 
into a Run-of-the-Play Contract. Not many of these were used, 
but one led to a dispute and arbitration. Yes, we prevailed, but 
the use of these riders will bear watching. In the meantime, let 
me caution you to consult the Association about your rights and 
obligations before signing such an option contract. 

Eight Companies applied to the Cuts Board for Cuts during 
the year. We attended the meetings, prepared the Agreements 
necessary to protect the members who consented to take the cut 
in order to keep the production going, and serviced all of the 
complaints and problems arising out of these agreements. None 
resulted in arbitrations. 

In spite of the fewer arbitrations, we were busier than ever. 
Conferences with members, managers, executives and committees 
take time without end. I am sure, however, that time spent in 
work to stamp out racial discrimination, to defeat anti-labor 
legislation, to organize Television, to work with the Economic 
Betterment Committee, etc., is time well spent and will lead to 
a stronger and better organization. 

For the cooperation from our members, our associates and the 
American Arbitration Association we extend our sincerest thanks. 
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The Liverpool Cotton Association, 
Limited. System of Arbitration 
D. D. Livesey, O.B.E.* 


Existing records show that Liverpool has been actively en- 
gaged in the importation of Raw Cotton since 1756, but, obvi- 
ously, based upon the much earlier history of the Lancashire 
Cotton Trade, many transactions of a less regular nature had 
taken place prior to that date. Originally two different bodies 
existed, the Liverpool Cotton Merchants and the Liverpool Cot- 
ton Brokers Associations. These eventually combined and the 
Association, under its present constitution, has celebrated its 
centenary. Following the establishment of its Futures Market 
in the year 1870, Liverpool rapidly became the world’s greatest 
“Spot” Market for Raw Cotton. In the year 1911-12 imports 
of all growths amounted to 5,117,000 bales and, over a period 
of thirty years prior to the last war, Liverpool merchants handled 
imports averaging 2,500,000 bales per year. The Association’s 
official forms of contracts are based upon Rules arising from 
this wealth of experience and established custom of the trade, 
legally drawn up and strictly enforced to ensure correct per- 
formance and complete protection for both parties. 

A carefully defined System of Arbitration, providing for the 
settlement of all claims, is an essential feature of these con- 
tracts. In their own operations the Members of the Association 
require this machinery for the impartial fixation of the value of 
Cotton tendered against the Futures Contract which is not, as is 
sometimes suggested, merely a “paper transaction” but which 
calls for the delivery and acceptance of actual Cotton within 
certain limits of quality. Also, in domestic trading for the pur- 
pose of covering commitments, recourse to arbitration is fre- 
quently necessary to adjust differences of opinion as to quality 
or terms of delivery. And, naturally, in the importation of 
millions of bales per year, many occasions arise for Arbitration 
between foreign Shippers and the Buyers here but it is a tribute 
to the good faith of those engaged in international Cotton trade 
that the number of arbitrations represents only a small propor- 
tion of the huge turnover. 


* Director, Liverpool Cotton Association, Ltd. 
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Cotton is a vegetable fibre, susceptible to climatic changes and 
damage by insects—its quality varies considerably as between 
different districts in each country. The classing of Cotton, there- 
fore, is not and never can be an exact science and, with the best 
of intentions, the seller cannot always deliver a regular lot of 
Cotton against a precise description or against a particular 
type sample. Unforeseen circumstances in the course of ship- 
ment sometimes make it necessary to substitute a delivery and 
a legitimate claim is not unexpected. To cover these and other 
breaches in the performance of a contract, the Liverpool Cotton 
Association has provided machinery of Arbitration that has 
stood the test of time and has been adopted with confidence by 
generations of cotton suppliers and consumers. Even in coun- 
tries that have their own means of arbitration many traders 
show preference for the fairness and efficiency of the Liverpool 
system. 

It is indicative of the prestige of the Liverpool Cotton Asso- 
ciation and the confidence it has won in world markets that, out- 
side the domestic consumption in each Cotton producing country, 
the bulk of international trading in Raw Cotton of all growths 
has, for many years, been transacted on the Liverpool contract 
and made subject to its arbitration rules. When the actual Liver- 
pool contract is not used, it is common practice for buyers and 
sellers in other countries to embody in their own forms of con- 
tract a special clause providing for Liverpool arbitration. Thus, 
Liverpool Arbitrators and Appeal Committees are constantly 
engaged settling disputes not only on shipments to this Country 
but on contracts made between parties in widely separated 
markets of the world. 


THE GOVERNING RULES 


General. “These rules shall apply to all dealings in and 
other matters and transactions relating to Cotton unless 
such Cotton is to be delivered in, or shipped to, some place 
outside the United Kingdom in which last mentioned cases 
these rules shall only apply so far as the parties shall agree.” 

Rule 47. “Every contract made subject to the Rules of the 
Association, or subject to Liverpool arbitration, or contain- 
ing words to similar effect, is to be construed and take effect 
as a contract made in England and in accordance with the 
Laws of England, and is to be deemed in all respects to be 
subject to these Rules; and the parties to the contract shall 
be considered to have submitted to the jurisdiction of the 
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High Court of Justice in England, for the purpose of giving 
effect to the provisions of these Rules.” 

Rule 48. “If, owing to any circumstance whatsoever, any 
such contract has not been or is not to be performed it shall 
not be treated as cancelled but shall be closed by being in- 
voiced back to the Seller in accordance with the Rules in 
force at the date of the contract.” 

Rule 55. “Every contract which shall be made subject to 
the Rules of the Association, or subject to Liverpool Arbi- 
tration, or contains words to a similar effect shall be deemed 
to provide as one of the terms thereof that any difference 
arising between the parties thereto touching or arising out of 
such contract shall be referred to arbitration in accordance 
with the Rules, and that the holding of such an arbitration 
and the obtaining of an Award thereunder shall be a condi- 
tion precedent to the right of any party to such contract to 
commence legal proceedings against the other party in re- 
spect of any such difference as aforesaid, and that neither 
party under such contract shall have any right of action 
against the other touching or arising out of such contract, 
except to enforce the award in any such arbitration.” 


These are supported by a series of statutory rules and regu- 
lations determining the duties of Arbitrators, Umpire and Ap- 
peal Committees and the methods of adjudication. 


PERSONNEL 


Arbitrators. The confidence of those who contract so readily 
on the terms of Liverpool Arbitration is, no doubt, largely due 
to the fact that the parties to a dispute are each free to choose 
from the Members of the Association one whom they know to 
be competent to deal with the issue in question and in whose 
experienced hands they are satisfied to leave their interests. In 
an Association of over three hundred domestic members, con- 
ducting a business of this magnitude with a century of experi- 
ence behind it, there is no lack of such experts and it will be 
appreciated that any doubts as to the training, competence and 
integrity of arbitrators, so far as arbitration under the Rules of 
the Liverpool contract is concerned, are unfounded. 

Appeal Committees. In order to secure the best available talent 
each season and to maintain impartiality, the members of these 
Committees are selected by election annually from an unlimited 
number of nominations. Candidates must be actively engaged 
in the Cotton Trade and not more than one member of any firm 
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may serve on the same Committee. There are over seventy such 
members, comprising Appeal Committees for each particular 
growth of cotton, who act in rotation on a quorum system. In 
the case of American Cotton, under the terms of the Universal 
Standards Agreement, the United States Department of Agri- 
culture confirms and authorises the appointment of the members 
of this Committee. 

The Board of Directors constitutes the tribunal for the hear- 
ing of Appeals on all issues other than Quality, the latter being 
dealt with by the Appeal Committee for the particular growth. 
No member may act in any capacity in the adjudication of a 
case in which he or his firm is or are directly or indirectly inter- 
ested and no Director or member of an Appeal Committee may 
adjudicate upon any appeal in a case in which he has previously 
acted as arbitrator or umpire. 


PROCEDURE 


Arbitrations. The matter in dispute is referred to the arbi- 
tration of two disinterested members, one to be appointed and 
instructed by each of the parties to the contract. If the Arbitra- 
tors fail to agree they may appoint an Umpire who must be 
furnished with all documentary and other evidence but he is in 
no way bound by the views of the arbitrators in making his 
Award. Powers are vested in the President of the Association 
to dispose of all difficulties arising from either party’s objection 
to an Arbitrator, neglect or refusal to appoint an Arbitrator, 
the failure of Arbitrators or Umpire to give a decision within 
a prescribed time and to deal with other contingencies. There 
are special provisions regulating the making of an Award, the 
allocation of Costs and Expenses and the time allowed for the 
lodging of an Appeal. 

Appeals. The right of appeal against the award of the arbi- 
trators or umpire rests with either party. The Rules clearly set 
out the procedure for applying for and the holding of an Ap- 
peal—questions of Quality and Values being dealt with by the 
appropriate Appeal Committee and other issues by the Directors 
sitting as an Appeal Tribunal. All the information that has been 
considered by the arbitrators and umpire must be produced for 
the purpose of the Appeal. 

Super-Appeals. When an award on Quality has been made 
by an Appeal Committee, either of the parties to a dispute has 
the right to apply to the Directors for a Super-Appeal on the 
ground that an error has been made by the Appeal Committee 
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and, if the Directors decide that a prima facie case has been 
made out, they will refer the matter to a Sub-Committee upon 
whose report they will make their Super-Appeal Award under 
the signatures of the President and the Secretary. In accordance 
with the Universal Standards Agreement with the United States 
Department of Agriculture, this facility is not required in the 
case of the shipment of American Cotton. 

“Quality” Arbitrations. These are held in the Association’s 
Arbitration Rooms, specially constructed as to light and accom- 
modation for the correct judgment of Raw Cotton. In all cases 
samples are drawn from the bales on behalf of claimant under 
the supervision of the other party’s representative who places 
them under seal. Opened in the presence of both arbitrators, 
these are examined and judged against the description of the 
quality contracted for or against a physical Type sample which, 
also, must have been approved and sealed before submission. 
Explicit rules provide for the construction of technical contract 
terms, the offsetting of degrees of quality, the dates on which 
ruling values shall apply and all other features of a Spot delivery 
or Shipment contract. Following the Arbitrators’ or Umpire’s 
Award, the samples are retained by the officials of the Associa- 
tion until an Appeal is held or the time for such application has 
expired. Official standards of each growth of Cotton are care- 
fully preserved for Arbitration and Appeal purposes. Early in 
1947 the Association’s Rules were amended giving the parties to 
a Quality Arbitration the option of asking for an arbitration in 
which the Arbitrators are appointed officially by the Association 
and the names of the Buyers and Sellers are not disclosed. It is 
significant and complimentary to the old system that this option 
has not yet been exercised. 


COMMERCIAL ARBITRATIONS 
(Other than Quality) 


The same rules of procedure apply except that more latitude 
is allowed as to the place of hearing and the time in which evi- 
dence may be collected and the award made. This branch of the 
business, particularly when concerned with contracts between 
foreign principals involving considerations of international law 
and the customs of trade in overseas markets, is undertaken by 
a more limited number of specialists. In a business so highly 
technical as the Cotton Trade, obviously, it is essential to have 
disputes settled by men who are practised in all its operations 
and familiar with its risks and difficulties. Disputes involving 
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important interests and large sums of money are settled with 
rapidity at a fraction of the cost that would be incurred in ordi- 
nary litigation. The utmost care is taken to ensure that Awards 
under the Rules of this Association will hold good in Law, as 
indicated in Rule 47; and one cannot recall any case in which 
an aggrieved party has had recourse to the Law Courts except 
to enforce such arbitration award. In the matter of incomplete 
or non-performance, Rule 48 makes it clear that a contract may 
not be treated as cancelled, but must be closed by being invoiced 
back to the Seller. The rules and machinery for effecting this 
closure provide for every form of contract. The guiding prin- 
ciple, in accordance with legal practice, is that the injured party 
shall be put financially in the same position as if the contract 
had not been broken. The fixing of the date of default and the 
value for invoicing back is a matter of considerable responsi- 
bility and the proper measure of damages in general is the differ- 
ence between the contract price and the appropriate market price 
at the date of the breach of the contract, so that the Buyer may 
have money in hand with which to cover his commitment or, vice 
versa, that the Seller may be in a position to dispose of his Cot- 
ton at the current market price. By reason of its geographical 
position, its stocks of all qualities and growths of Cotton and 
through the function of its Futures contracts, Liverpool is the 
only Cotton Market to co-relate and establish world prices for 
the different growths. This unique advantage has made it the 
natural medium for the ascertaining of the value of any quality 
of Cotton at any required date. 

During the temporary suspension of the Liverpool Cotton As- 
sociation’s official values, under the present Government’s policy 
of bulk-buying, the invoicing back rules have been modified to 
permit the adoption of values ruling in the market appropriate 
to the Country of Origin of the Cotton in question, translated to 
the value at the port of destination. 

So that, in spite of present difficulties, the facilities of the 
Liverpool System of Arbitration are fully available and are in 
current use for the settlement of disputes between foreign ship- 
pers and the British Government, and for the purpose of inter- 
national contracts. 








Commercial Arbitration in Norway 


The Court of Arbitration of the Oslo Stock 
Exchange 


Erling Oyen* 


Although it is not yet quite fifty years since commercial arbi- 
tration was introduced in Norway by a competent authority, Nor- 
way was nevertheless one of the first European countries to take 
up this mode of settling commercial disputes. 

The “Mercantile Club” of Oslo had suggested to the Federa- 
tion of Norwegian Commercial Associations that the manner in 
which commercial disputes were settled in Great Britain would 
merit the attention and study of the Norwegian business com- 
munity. Acting upon this suggestion, the Federation submitted 
the question to a thorough study, and on its biennial General 
Meeting at Stavanger in 1900, a paper reporting on the British 
procedure was read and rules were subsequently adopted con- 
cerning the establishment of “Offices for the Arbitration of Mer- 
chandise” after the prototype of the “London Chamber of 
Arbitration.” 

The principal aim of the procedure was to arrive at an amica- 
ble settlement of disputes relating to the quality of a merchan- 
dise and other questions relating to the transaction, by employ- 
ing active business men in different lines of business as judges, 
whereby disputes could be settled in a speedy and practical man- 
ner, instead of having to resort to the Law Courts. 

The interest shown in the procedure together with the recom- 
mendations from the General Meeting of the Federation prompted 
the Oslo Bourse Committee (the governing body of the combined 
Produce and Stock Exchange of Oslo) to take the matter up and 
to make available to the business community the necessary facili- 
ties. Following the lines drawn up at Stavanger and the rules of 
procedure adopted there, an “Office for the Arbitration of Mer- 
chandise” was opened at the Oslo Bourse (Exchange) on the 17th 
October, 1901. 

A permanent panel of 50 arbitrators, chosen among business 
men in the different lines of trade, was drawn up so as to provide 


* Secretary and Acting Commissioner of the Oslo Stock Exchange. 
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skilled experts for different merchandise. From this panel, each 
party would appoint one arbitrator or if they desired two arbi- 
trators; such arbitrators would proceed forthwith to appoint an 
umpire. The award rendered by the arbitrators would be binding 
and final for both parties. 

The venture proved so successful that it was soon found ad- 
visable to broaden the purpose of the office, and so it was decided 
that, besides giving decisions in disputes relating to the quality 
of merchandise, the activity should also embrace other disputes 
concerning matters of commerce, including shipping, insurance 
and stock transactions. Consequently, the number of experts on 
the arbitration panel, originally fixed at 50, was increased to 
meet the demand for all lines of arbitration. 

At the time of writing (1948) the panel comprises upwards 
of 700 capable and respected business men, divided in 40 groups, 
representing the various lines of trade and industry. They are 
nominated by the Bourse Committee every fourth year upon the 
proposal of the Oslo Chamber of Commerce. The name of the 
institution has been changed to the “Court of Arbitration of the 
Oslo Bourse (Exchange).” 

In this connection it should be mentioned that the need has 
been felt for an institution which could undertake to survey or 
to judge the quality of merchandise and to ascertain its precise 
state at a given moment, but not to arbitrate the case. The Bourse 
Committee has undertaken to make the necessary facilities avail- 
able and will, upon request, appoint one or two experts from the 
panel of the Arbitration Court as surveyors. The surveyor must 
in no way be interested in the lot to be surveyed and they must 
examine or draw samples from at least 10 per cent of the lot. 

In the course of the years, the rules of the Court of Arbitration 
proper have undergone some alterations and improvements, of 
which the principal ones shall be touched upon quite briefly. 

According to the original rules, the two parties should each 
appoint an arbitrator. Experience showed, however, that these 
arbitrators more or less considered themselves as counsels or 
representatives of the party that had appointed them. While the 
interests of the parties were thus amply protected, the difficult 
task of deciding the case at issue lay solely with the umpire who 
could side with one of the parties or take his own view. Under 
these circumstances it was decided to change the rules so that 
the appointment of all arbitrators should be undertaken by the 
Bourse Committee, while the arbitrators should elect among 
themselves the umpire. No arbitrator or umpire shall have any 
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personal or pecuniary interest in any question referred to arbi- 
tration or in the parties to the arbitration and the instance of 
any such interest shall invalidate his appointment. 

For the sake of good order it should, however, be observed that 
the Norwegian law in which reference is made to arbitration 
mentions the appointment of arbitrators by the parties as the 
usual mode of procedure. 

In 1927, a rather remarkable event took place in Norwegian 
law. Three new processual laws, which had been under consider- 
ation for a protracted period and which were at last adopted by 
the Storting (Parliament) on the 13th August, 1915, came into 
force as from the 1st of July, 1927. 

Of these three laws, one deals with the law courts, another one 
with the mode of, procedure and the third with the enforcement 
of judgments. Article 3 of the last-mentioned law establishes the 
principal rule that the arbitration award, rendered in accordance 
with the rules laid down in chapter 32 of the law on the proce- 
dure shall be enforced in the same manner as a judgment. 

One need not, therefore,—as was formerly the case—have an 
arbitration award confirmed by a law court before it can be en- 
forced. As to the enforcement of arbitration awards, however, 
a special rule is in force which does not apply to judgments in 
law, viz. that the enforcing law court may give the party against 
whom the award has been pronounced, the opportunity to express 
his opinion before the Court orders the enforcement of the award. 
This is due to the fact that the enforcing law court in question 
can decline to make the award enforceable. The principal cases 
are: 


1) when the arbitration award refers to something which can- 
not legally be submitted to arbitration; 

2) when the conclusions of the awards are contradictory or 
ambiguous; 

3) when the award orders something to be done or suffered 
that would be contradictory to laws or to good morals. 


The same law court can, furthermore, if demanded by one of 
the parties to the dispute, decline to order the enforcement of the 
arbitration award if it appears that a valid arbitration agree- 
ment does not exist. 

To prevent any possible misunderstanding it should explicitly 
be pointed out that the above-mentioned rules only apply to do- 
mestic arbitration awards. As regards foreign awards, the same 
rule is in force as formerly, viz. that such awards must be 
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brought before a Norwegian law court for confirmation and for 
being supplied with an order for enforcement. But if a valid 
arbitration agreement is found to exist, the court does not inquire 
into the merits of the case. 

Reverting to the Court of Arbitration of the Oslo Bourse, it 
should be mentioned that when a request for arbitration in a 
commercial dispute is received by the Bourse Committee, the 
case is first examined attentively to see if it is of a nature to lend 
itself to an amicable settlement. Should this prove to be so, the 
Bourse Committee will, on the basis of the information to hand, 
submit a proposal of settlement which both parties to the dispute 
must acknowledge to the Committee in writing. If no settlement 
is arrived at in the course of the negotiations between the parties, 
the case is submitted to arbitration in conformity with the adopted 
rules. 

A brief outline of the arbitration proceedings follows: 


Every application for arbitration shall be made in writing and addressed 
to the Office aforesaid and be accompanied by: 


1. The Contract Note or any other document showing the contract from 
which the dispute arises, also Bill of Lading and Invoice, when there 
are such; the parties must, furthermore, procure any information 
which the arbitrators may deem necessary for dealing with the case. 

2. A sealed Selling Sample, when such was available at the conclusion 
of the transaction. 

3. Contractual statement concerning arbitration at the Oslo Bourse; if 
this declaration has not been stipulated in the Contract or the Con- 
tract Note, both parties must submit a declaration in writing to the 
effect that they will acquiesce in arbitration by the Court of Arbitra- 
tion of the Oslo Bourse and will consider the arbitration as final and 
binding. 

4, A plain and concise statement of the case and the items on which 
arbitration is requested. 


This statement (1st declaration) as well as any later declaration shall 
be signed by the party concerned and submitted in duplicate to the Office. 
The duplicate copy shall be submitted to the defendant for reply. Each party 
is entitled to two declarations. 

The parties are allowed a period varying from 8 to 14 days to write and 
submit their statements. If such a statement has not appeared within the 
time allowed, the Court of Arbitration may give judgment founded on the 
declaration given (complete article 4), unless the Office of the Court, as an 
exception finds it possible to extend the time. 

If the Bourse Committee or the Court of Arbitration finds that a dispute 
is not suitable for settlement by the Court of Arbitration of the Bourse, 
it is rejected, in which case the agreement between the parties regarding 
such arbitration falls away. 

To judge in an arbitration case, the Bourse Committee shall appoint 3 
arbitrators from such members of the Permanent Board as are in posses- 
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sion of a practical knowledge of the matter in question, and who have no 
economic interest in the outcome of the dispute; in special cases 5 arbitra- 
tors may be appointed. Information regarding the appointment of the ar- 
bitrators shall be communicated to the arbitrators as well as to the parties 
to the dispute. 

No member of the Bourse Committee can act as an arbitrator. 

The parties may, in the way similar to that laid down in the Law regard- 
ing the mode of procedure in matters of dispute, article 456, enter a pro- 
test before the Court of Arbitration against the arbitrators appointed by 
the Bourse Committee. The Court itself shall decide by award whether the 
protest is to be acted upon. Should either of the parties not be willing to 
comply with the decision of the Court of Arbitration, the party in question 
has the right, in conformity with article 456 mentioned above, to bring such 
a protest before the Town Court of Oslo for decision. 

The necessary sampling of the goods shall be effected by a sampler au- 
thorized by the Bourse or officially appointed, in the presence of the parties 
or their representatives or in another manner sanctioned by the Court of 
Arbitration. 

If a survey be necessary, such survey shall be held as soon as possible. 

Allowance shall be made for any change which the goods or the sample 
shall have suffered before the judging takes place. 

When the Bourse Commissioner has received the documents in the case, 
they are forwarded to the arbitrators appointed, who shall acquaint them- 
selves with the case. The Bourse Commissioner subsequently shall convene 
the arbitrators to a meeting; the appointed Court of Arbitration here elects 
its umpire, discusses the case and then gives judgment, which is final and 
binding. 

The judgment shall be entered upon the Arbitration Register of the 
Bourse. A copy of the judgment shall be sent to each of the parties. The 
judgment must not be made public without the consent of both parties. The 
Arbitrators are bound to keep absolute silence. 

Unless for good reasons shown, the arbitrators shall give their judgment 
not later than 14 days after receipt of all declarations and information. 

The parties are not allowed to confer with the arbitrators in person and 
are not allowed to be present during the deliberations of the Court of Ar- 
bitration, except when otherwise decided by the Court. 

With regard to the hearing by the Court of Arbitration of the parties, wit- 
nesses or experts on the matter concerned, and the taking of evidence, ref- 
erence is made to the Law regarding the mode of procedure in matters of 
dispute, articles 461 and 462. 

Each set of arbitrators decides which of the parties is to defray the costs 
of arbitration. 

















Fixed Criteria in Wage Rate Arbitrations ? 
David L. Cole* 


With increasing frequency arbitrators are called upon to 
determine general wage increases, adjustments in minimum job 
rates, and other items which go to make up wages. The occasion 
is usually on a wage reopening during the term of the agree- 
ment, but in some industries similar questions are presented for 
arbitration when a new agreement is being negotiated. This 
has become the practice in the transit industry and among de- 
partment stores, for example. It is not proposed here to inquire 
into the advisability of this practice, other than to note that there 
is a school of thought which holds that it reflects to some extent 
the abdication by the parties of their positions as the judges of 
their own agreements. The avoidance of strikes and incon- 
venience to the public is obviously the justification. 

What may well be reviewed, however, is the question of the 
nature of the approach to wage determinations in arbitration 
proceedings. When a matter of such basic importance is dele- 
gated to a third party his responsibility is a very heavy one. 
While grievances under an agreement are also important to the 
parties, obviously the influence of such a determination is more 
narrowly confined than is one dealing generally with wages or 
with the wage structure. 

Does the wage determining arbitration proceeding lend itself 
at the present time to the formulation of principles or guides 
which will make it a more exact and predictable process? An 
examination into the character of some of the problems faced 
will demonstrate that it is not yet timely to consider doing so 
except to a moderate and qualified extent. 

On wage reopenings during the term of the agreement the 
scope of the arbitrator’s determination is much more limited than 
on the setting of wages in a new agreement. The nature of the 
proceeding must be kept within the restrictions spelled out in 
the contract. It is not for an arbitrator in applying the contract 
provision on this subject to go beyond the limits which the parties 


* Member of the law firm Cole, Morrill and Nadell, Paterson, N. J. Chair- 
man, New Jersey State Mediation Board, 1943-45; Chairman, Basic Steel 
Panel, National War Labor Board. 
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have seen fit to embody in their agreement. He may neither en- 
large the scope nor substitute his judgment as to what may be 
considered. The contractual provision is his charter, and he 
must adhere closely to its injunctions. 

This, however, does not solve the arbitrator’s problem by 
any means. He immediately faces the problem of deciding 
whether he should consider only changes in the determining fac- 
tors since the parties last set their wage rates or whether he 
may give weight to all the factors which lead to the setting of 
wages. In the past several years, because the economic movement 
has been consistently upwards, unions have insistently main- 
tained in substance that the arbitrator should not confine the 
determining factors to the changes that have occurred since the 
agreement was made. They urge that every time wages are re- 
_ viewed they should be completely reviewed in the light of all 
the circumstances and conditions then prevailing. The opposing 
view, which has been expressed by several arbitrators, is that the 
reopening clause is in the nature of a safety valve or a corrective 
device to be used only to relieve either side from forces which 
have come into play since the parties elected to set the wage rates 
by their agreement. If these forces had not developed since 
agreement was reached, there would be no occasion to use the 
reopening clause at all, under this view, and the terms and con- 
ditions stabilized by the agreement would remain unchanged for 
the duration of the contract. This has been called “the erosion 
theory.” 

Assuming that this theory is accepted, many exceedingly 
troublesome questions still remain. Which factors shall be given 
weight? On cost of living changes, what dates shall be used for 
base and terminal purposes? In examining changes in practices 
should one limit the examination of changes to those in the plant 
alone, or to the industry in the area, the industry in general, the 
area in general, or to related industries in the area or in general? 

Strong differences of opinion exist on whether ability or in- 
ability to pay by the employer is of any consequence. During the 
war, the National War Labor Board excluded this from its wage 
considerations, and there are statements to the effect that in- 
ability to pay is entitled to no weight in decisions of various emer- 
gency boards and of Courts running back as much as fifty years.’ 


1 See Ames v. Union Pacific Railroad Co., 62 Fed. 7, 13 (1894) ; Report of 
Emergency Board appointed July 26, 1933, in La., Ark., and Texas Railway 
Company, dated August 26, 1933; see Report of Emergency Board appointed 
November 25, 1933 in Mobile & Ohio Railroad Company, dated December 9, 
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This view stated in its harshest terms is that employees must 
receive what the skills and effort merit as measured by com- 
munity or industry standards and if a particular employer can- 
not afford to meet this minimum requirement he does not de- 
serve to remain in business. It is amusing to note, however, that 
in one way or another the fact is very commonly injected into the 
case. Either the union will point to the prosperity of the com- 
pany or of the industry, or the company will offer specific evi- 
dence of its current financial plight. In the writer’s experience, 
in hearings going on concurrently he has found the union in one 
case maintaining that the diminishing profits of a street railway 
company must be completely disregarded as a sound practice in 
wage setting and in another the union contending that the ab- 
normally high profits of a chain of retail stores constituted a 
strong additional reason for granting the increase requested. 
Contrariwise, the street railway company insisted that its nar- 
rowed margin of profit and its bleak business outlook as a realis- 
tic proposition must deter the arbitrator from further raising 
costs by a wage increase, while the retail chain stoutly held that 
it was unthinkable and contrary to precedent to give any weight 
in the determination to its high rate of profits. 

In 1944, through the Meany-Thomas Report * and again in the 
Murray-Thomas Report,’ organized labor seriously criticized the 
Cost of Living Index of the Bureau of Labor Statistics as a wholly 
inadequate and inaccurate measure of changes in the cost of liv- 
ing. The subject was thoroughly explored by the American Sta- 
tistical Association,‘ the National Industrial Conference Board,° 
The Basic Steel Panel of the National War Labor Board,° the 


President’s Cost of Living Committee,’ and by the Bureau of 





1933; see Report to the President by Emergency Board appointed Sep- 
tember 10, 1941, on Summary of Conclusions on Railroads’ Ability to Pay 
Increased Wages, November 5, 1941; see NWLB Aluminum Co. of America 
case, February 10, 1942, Opinion by Public Member Wayne L. Morse, 1 War 
Labor Reports 7; see also Acme Rubber Manufacturing Co., 17 War Labor 
Reports 666. 

2 Meany-Thomas Report, “Presidential Committee on Cost of Living, by 
Labor Members” (January 25, 1944). 

3 Murray-Thomas Report, “Living Costs in World War II 1941-1944” 
(June 22, 1944). 

4“An Appraisal of the U. S. Bureau of Labor Statistics Cost-of-Living 
Index,” 38 Journal of Am. Statistical Assn. 387 (December 1943). 

5“A Critical Analysis of the Meany-Thomas Report on the Cost of Living,” 
National Industrial Conference Board, April, 1944. 

619 War Labor Reports 568, at p. 603. 

7 See Report of Mitchell Technical Committee to President’s Cost of Living 
Committee, 1944, and Report to the President of the Committee on Cost of 
Living, 1945. 


171 








Labor Statistics itself.2 The name of the Index has been changed 
and explanations of its purpose and cautions on its use have 
been published, but it remains today as the authoritative mea- 
surement of changes in the cost of living in wage adjustment 
matters. 

In using the Index in wage reopenings some important sub- 
sidiary questions are presented. Usually management will in- 
sist that only such changes as are reflected in the Index between 
the date of the contract and the reopening date may be examined. 
On occasion one side or the other will select some earlier base 
date, say the 1935-1949 average, or January 1, 1941 (the base 
date in the Little Steel Formula), or August 14, 1945 (V-J Day), 
whichever presents the strongest favorable picture from its view- 
point. Another possible base date even if the erosion theory is 
followed would be a date approximately two months before the 
date of the contract, on the ground that the Index always appears 
some time after the date of each survey and that the parties when 
they made their agreement were aware only of the latest pub- 
lished figure then available. 

Again, strong differences appear over the terminal date to be 
used. If the reopening date is September 15th, for example, 
because negotiations continue until the last possible moment, 
sometimes even beyond the reopening date, and arrangements 
for, and completion of the arbitration necessarily consumes some 
time, the arbitrator knows when he is making his award, as of 
September 15th, that in the three or four monthly reports of 
Bureau of Labor Statistics since then the Index has arisen or 
fallen by a certain number of points. Should he take this into ac- 
count either as a means of keeping wage adjustments on this 
score as current as possible, or at least to show that the cost of 
living trend is upward or downward, as the case may be? And 
if he does, how can he assure the parties that the movement of 
the Index since the reopening date will not be given double effect 
by having either the parties or the next arbitrator start from 
the precise level that existed on September 15th? Two other 
problems are encountered. Management contends that special 
credit should be allowed against rises shown in the Index for 
the reversal of the factors which led Judge Collet as Economic 
Stabilization Director in effect to add five points to the Index in 


8“A Review and Appraisal of the Cost of Living, by George Meany and 
R. J. Thomas etc.,” prepared by Bureau of Labor Statistics, February 25, 
1944, 
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measuring the rise in the cost of living to December 1945.° Labor, 
on the other hand, feels that because the food component has risen 
so much more than other elements, a new reason has been added 
for holding that the Index does not now fairly show the impact 
of rising prices on the budgets of wage earners. 

If competitors in the area have either by agreement or arbi- 
tration award, since the date of the agreement which is being re- 
opened, granted certain general wage increases or have raised 
the level of minimum wages of the several jobs or groups of jobs, 
the extent to which this should influence the arbitrator is a seri- 
ous problem. This may arise in a variety of combinations of pos- 
sibilities. The other firms may not be direct competitors but are 
nevertheless performing a similar function. They may be in a 
different line but may have many employees who do work quite 
similar to that of the company in question. Or the reopening 
by accident of date may be the first of a series involving the in- 
dustry either in the area or nationally, and the question then is 
whether the fact that no one else has yet done what the union 
seeks in the case should be held by the arbitrator to be a deter- 
rent. This was the type of problem that used to be met in wage 
stabilization days under the bracket theory of the War Labor 
Board. 

One can readily understand that in following any precedent 
extreme caution must be used. The reasons for the use of the 
method in the earlier instance must be investigated. As an ex- 
ample, the exclusion by the War Labor Board of the ability to 
pay doctrine and its use of the bracket theory were premised on 
a wage stabilization program on the one hand and a major urge 
to keep production up because of public need on the other. The 
Board also must have felt that its Little Steel Formula rigidly 
applied worked hardship on many employees, and it was impa- 
tient, generally speaking, with attempts to deprive them of at 
least what that formula would allow. 

In the determination of wages by arbitration to be included 
in a new contract the field is much more open than on reopenings. 
Many of the same factors are presented, but neither contract 
limitations, nor the erosion theory have the same play. Within 
the confines of this discussion it is not wise to go deeply into that 
phase of the subject. The writer’s view is simply this. When 
for reasons sufficient to them the parties see fit to have an arbi- 
trator set the wages in their contract, the arbitration that fol- 


® See Note to Consumers’ Price Index of Bureau of Labor Statistics, U. S. 
Dept. of Labor, January 15, 1947, p. 3. 
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lows is clearly a substitute for or an extension of collective bar- 
gaining, and all the factors and considerations that are normally 
presented and weighed in collective bargaining should be taken 
into account by him in arriving at his conclusions. 

No attempt has been made in this paper to give a full exposi- 
tion of the economic bases for setting wages in general.’® Nor 
is this an undertaking to state exhaustively all the criteria urged 
on arbitrators in such proceedings," nor have the questions sug- 
gested by the writer been answered. They have been posed in 
an effort to have interested management and labor representa- 
tives understand why a specific formula or a specific list of cri- 
teria in the order of their priority to be used in wage arbitrations 
cannot yet be written. 

Some friendly partisan exponents of arbitration feel that 
more definiteness is needed, so that reasonable estimates may be 
made in advance of the possibilities faced when wage rates are 
submitted to arbitration. It would seem that we are not ready 
to say precisely how and what should be done in such proceed- 
ings, however. 

Both sides of the arguments over which standards have a place 
in determining wages can be argued with much reasonableness, 
and developments have not yet established in most instances 
which is the sounder. It may fairly be said that at present the 
setting of wages is a subjective matter, and that it varies with 
the arbitrator. This is not as hazardous as it sounds, however, 
because the purposes and philosophies of the several arbitrators 
is quite well known to the parties before they are selected. 

We may be ready at most to agree that some of the several 
disputed standards shall be definitely included among those to 
be considered. But considerable doubt exists as to the desir- 
ability of some of the criteria used and even more question over 
the relative weights to be accorded the factors which are used. 
One is impressed even on a quick review of the types of problems 
presented with the fact that there is a great deal of vagueness 
and uncertainty present. No permanent structure can be built on 
a shifting foundation. 

In the dynamic field of labor relations and more particularly 


10 Much has been published on the subject of wage rates. A pamphlet 
which mentions the various elements is that of S. H. Slichter: “Basic 
Criteria Used in Wage Negotiations,” published in 1947 by the Chicago Assn. 
of Commerce & Industry. 

11 See “Factors Relied on by Arbitrators in Determining Wage Rates,” 
47 Columbia Law Review 1026 (Sept. 1947). 
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in the wage setting part of it, the best service can be rendered 
for the moment by continuing to function in an atmosphere of 
flexibility. A single error is vastly better than the perpetuation 
of error, which would be likely to occur if phases of present think- 
ing were converted into precepts. Until we know, as George W. 
Taylor puts it, precisely what our objectives are in fixing wage 
rates, there is no sound way of establishing a definite formula 
for fixing them. 





The National Joint Board for the Settlement of Jurisdictional Disputes in the 
building and construction industry went into operation on May Ist. It is 
based on an arbitration agreement between the Associated General Con- 
tractors of America and the Building and Construction Trades Departments, 
A. F. of L. (For details see Prentice-Hall Labor Report, vol. 5 No. 45). 
.. + Industry Arbitrators in the New York Metropolitan Area, 1947, an 
April 1948 publication of the Department of Labor, State of New York, 
covers interesting data on the machinery and powers of impartial chair- 
men and on the volume of their activities. . . . The Twelfth Annual Report 
of the National Mediation Board describes on pages 34 to 51 sixteen cases 
which were submitted to Arbitration Boards, and gives further information 
on the interpretation of rules and mediation agreements. . . . An interest- 
ing article on Collective Bargaining: Lawyers’ Role in Negotiation and 
Arbitration by W. Willard Wirtz, Professor of Law, Northwestern University 
School of Law, appeared in July 1948 issue of American Bar Association 
Journal, p. 547. ... Arbitration of Labor Disputes in U. S., is the title 
of an article in the International Free Trade Union News, Vol. 3, No. 6, 
by Dr. Lazare Teper, A. F. of L.’s Representative to the Statistical Com- 
mission of the U. N. Economic and Social Council. ... The Anatomy of 
Labor Arbitration is the subject of a lecture to be delivered by Willard A. 
Lewis, of the Legal Department, ILGWU, at the Rand School of Social 
Science. . . . Beryl Harold Levy gives a course of 15 lectures at the New 
School for Social Research on the topic of Settling Labor Disputes. ... An 
article on Current Procedures for Labor Disputes, by Harry H. Platt, was 
published in Michigan State Bar Journal of August 1948, Vol. 27, No. 8, 
p. 21.... August 8 was designated as an Arbitration Day by the Oil 
Workers International Union, CIO, and devoted to a clinic on arbitration 
clauses and the demonstration of arbitration under the auspices of its Re- 
search and Education Department, in cooperation with the American Arbi- 
tration Association. 








Specific Remedies In Labor 
Arbitration 





Ludwig Teller* 


It is generally accepted at common law that arbitrators’ awards 
may be specifically enforced by courts of equity. The continued 
relevance of this rule in states having streamlined arbitration 
statutes, is evidenced by the fact that most of these states permit 
the enforcement of statutory awards by common law methods. 

The two main innovations of modern arbitration statutes are 
said to be (1) that they make an agreement to arbitrate irre- 
vocable and specifically enforceable; (2) that they authorize the 
enforcement of an arbitrator’s award by a special proceeding 
brought on by motion, rather than by plenary action. These 
statutes, in other words, have not provided a substantive alter- 
native to common law arbitration, but have rather buttressed 
the substantive common law with more efficient procedures. It 
would therefore seem at the outset that the common law rule 
authorizing specific enforcement of an arbitrator’s award has 
been carried over into such arbitration statutes. 

At common law, equity has granted specific enforcement of 
arbitrators’ awards only in cases where similar relief would be 
granted had the case been tried in the courts. Thus, specific 
performance of awards for the payment of money has been de- 
nied on the basis of the adequacy of the plaintiff’s remedy at law.’ 

It seems that the arbitrator has no power, in the scheme of 
things existing at common law, to incorporate specific remedies 
in his award. His jurisdiction extends no further than to find 
facts, upon which an action may be brought in the courts. In 
Fidelity & Deposit Company of Maryland v. Woltz,? the court 
characterized the common law arbitration as “a contractual, not 
a judicial proceeding, and if properly conducted, results not in 
a judgment but in a cause of action against the party who does 
not obey the award. The arbitrators do not constitute a judicial 
or a quasi-judicial body.” 


* Lecturer on Labor Relations, New York University. 

1 See Sturges, Commercial Arbitration and Awards (1930), Sec. 303. 

2 See Edmundson & Wilson, 108 Ala. 118; Memphis & Charleston R. Co. v. 
Scruggs, 50 Miss. 284. 

8 234 App. Div. 823, 253 N.Y.S. 583 (19381). 
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But the court also implied in the Woltz case that statutory arbi- 
trators perform quasi-judicial functions and have plenary powers 
as concern remedies. There was scant judicial basis for this 
implication in 1931, when the Woltz case was decided. It was 
conceded that arbitrators had to conform to certain judicial re- 
quirements (such as those relating to impartiality) but it was 
said that this did not make them judges in the sense that they 
may prescribe remedies.‘ In 1925 the New York City Bar Asso- 
ciation proposed a statute authorizing arbitrators to prescribe 
specific remedies.’ But the proposed statute has never been 
enacted. 

While these developments took place, however, an equally im- 
portant development has taken root, i.e., the liberalization of the 
judicial attitude toward arbitration. The recent decisions dis- 
cussed below are otherwise difficult to understand. They are 
guides for answering these questions: Do arbitrators have the 
power, under modern arbitration statutes, to prescribe specific 
remedies? If such a power exists, what is the effect of its exer- 
cise? Suppose the arbitrator fails or refuses to exercise the 
power, is his action in so doing binding on the court? 

Matter of Albert * appears to be a proper starting point. The 
arbitrator found that the employer had breached his agreement 
to employ union labor only, and directed the employer to abide 
by the terms of the agreement. He resisted the entry of a con- 
firmation order, contending that a mandatory direction “cannot 
be founded on facts found by arbitration.” The court overruled 
the contention, saying: “The arbitrator here does not grant an 
injunction. This court does, upon facts found by a tribunal with- 
out jurisdiction.” The Albert case is not a clear precedent on 
the question of the arbitrator’s power to prescribe remedies, 
though the fact was that it was the arbitrator who decided that 
a mandatory order was necessary. 

Application of Devery,’ decided seven years later, is a clear 
case on that question. A union applied to confirm an arbitrator’s 
award directing an employer to employ a certain employee in a 
designated capacity. The court affirmed a judgment, in the na- 
ture of a mandatory order, which confirmed the arbitrator’s 


*See Note (1933), 46 Harv. L. Rev. 314; “Can Statutory Arbitrators 
Make Other Than Money Awards?” 


5 See 1926 Year Book of Bar Association of the City of New York, pp. 
280-289. 


® Misc. 237, 288 N.Y.S. 933 (1936). 
741 N.Y.S. (2d) 293 (App. Div. 1st Dept., 1943). 
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award. The court noted, however, that the arbitration clause in 
the union agreement empowered the arbitrator to issue an award 
containing mandatory and injunctive orders. 

May an arbitrator’s award be made the subject of an injunc- 
tion or a decree of specific enforcement even if the arbitration 
clause does not provide for such authorization? This question 
was considered in Goldberg v. Rialto Retailers, Inc.2 The Em- 
ployer in this case opposed a motion to confirm an award which 
directed him to replace five employment vacancies. 

Because the collective agreement did not authorize the arbitra- 
tor to grant specific remedies, the court said it would not enter 
a judgment containing a specific decree “based on the award of 
the arbitrator.” But the court did enter such a decree on another 
theory. Section 1464 of the New York Civil Practice Act, the 
court observed, authorizes the confirmation of an award “as upon 
a referee’s report in an action. .. .” 

Based upon the provisions of this Section, the court entered a 
decree specifically enforcing the arbitrator’s award. 

The court did not clarify the legal consequences of its distinc- 
tion as to legal theory. Perhaps it meant that a specific decree 
will be entered on an award of an arbitrator having contractual 
power to issue specific orders, in cases where without such power 
no specific decree will be entered. In the latter case, in other 
words, specific decrees will be issued only in those instances in 
which, had the case been heard in the courts rather than by an 
arbitrator, equity would have issued such a decree in line with 
the traditional limitations applicable to equitable remedies. 

If this was what the court had in mind, it should have pursued 
the question further. Equity does not grant specific performance 
of a contract for ordinary employment. Damages only may be 
recovered for an employer’s breach of such a contract. Yet the 
court granted specific performance. 

It must nevertheless be recognized that remedies applicable to 
collective agreements are viewed entirely differently by the courts 
from remedies relating to individual employment contracts. 
Equity will apparently intervene in the former case where it will 
refuse to intervene in the latter case. The Wagner Act (carried 
forward in the Taft-Hartley Act), authorizing the reinstatement 
of discriminatorily discharged employees, has served to point up 
this distinction, and has helped to provide a basis for the new 


843 N.Y.S. (2d) 4382 (Sup. Ct. N.Y. Co., per Eder, J., 1948). See also 
Underhill v. Deckoff, 105 N.Y.L.J. 98, 3 C.C.H. Lab. Cas. 60,741 (Sup. Ct. 
N.Y. Co., per McGarey, J., 1941). 
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jurisprudence. It is possible to say today that the maintenance 
of a management-union relationship under a collective bargain- 
ing agreement is a general ground of equity jurisdiction. 

A case in point is Dubinsky v. Blue Dale Dress Company. 
There the employer was found to have locked out his employees 
and to have moved his plant to another city, in breach of a col- 
lective agreement which required him to do business within an 
agreed area in New York City. He was directed not only to 
compensate his employees for lost wages, but also to move back 
to the agreed area. 

The law on the subject under discussion is in its infancy, and 
generalizations are not yet possible. It is not clear, for example, 
whether a decree of specific enforcement may be entered on an 
arbitrator’s finding where he does not also define the remedy in 
terms requiring specific performance. The rationale of the Al- 
bert © and Goldberg™ cases would seem to support the view 
that the arbitrator need not himself make a specific direction. 

But suppose the contract expressly authorizes the arbitrator 
to grant specific relief—would the answer be different? It would 
seem “yes,” since such a contract imports an obligation on the 
arbitrator not only to find facts but to prescribe remedies. The 
court would not be justified in invoking specific remedies where 
the arbitrator, though authorized, failed to do so. 

There does not appear, at present, to be any decision which 
holds directly that an arbitrator’s award will be specifically en- 
forced in equity although no decree of specific enforcement would 
have issued had the action been started in the courts.’* In the 
light of the fact that modern arbitration statutes often apply 
(with exceptions not here applicable) only to cases where actions 
could have been brought, it is doubtful whether such a decision 
will be made in the near future.**® There is nevertheless value in 


9162 Misc. 177, 292 N.Y.S. 898 (Sup. Ct. N.Y. Co., 1936). 

10 In re Albert, 160 Misc. 237, 288 N.Y.S. 933 (Sp. T. N.Y. County, per 
McLaughlin, J., 1946). 

1143 N.YS. (2d) 432 (Sup. Ct. N.Y. Co., per Eder, J., 1943). 

12 The possibility, however, that cases holding to such effect may ulti- 
mately be expected is instinct in the dicta in Freydberg Bros., Inc. v. Corey, 
177 Misc. 500, 31 N.Y.S. (2d) 10 (1941), aff’d without opinion in 263 App. 
Div. 805, 32 N.Y.S. (2d) 129 (ist Dep’t), where the court said: “There 
is no rule of law limiting the relief which an arbitrator may award to 
money judgments, even in cases where no equitable decree would be proper 
if the controversy between the parties were being determined by a court 
rather than by arbitrators.” 

18In Goldstein v. International Ladies Garment Workers Union, 328 Pa. 
385, 196 Atl. 43 (1938), it was held that equitable enforcement of arbitra- 
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authorizing an arbitrator by contract to adopt specific remedies, 
as this might clarify the court’s obligation when a motion is made 
to confirm the arbitrator’s award. 

The subject of specific enforcement of arbitrator’s awards has 
two aspects: (1) effective relief against contract breaches; 
(2) swift relief. The first has already been considered. The 
second may be discussed without extended analysis. For it is 
clear that an arbitrator’s award is not self-enforcing. No liability 
is incurred for failure to abide by it. Liability first attaches when 
the award is made the subject of a court order. Even if the 
award is specifically enforceable by the courts, an injunction 
against an unlawful strike would be delayed to the extent of the 
time necessary to move for confirmation of the award finding 
the strike to be unlawful. 

It will be seen that the law governing specific remedies in labor 
arbitration is by no means clear, though the cases appear to be 
tending toward greater recognition of the propriety of specific 
enforcement. The granting of specific remedies in labor arbitra- 
tion is undoubtedly desirable, for it is a means of making labor 
arbitration more effective. Nevertheless, many questions remain 
to be settled before the effectiveness of specific relief can be 
evaluated. We do not know definitely, for example, whether an 
arbitrator’s award enjoining a strike may be enforced despite 
the anti-injunction laws, or whether an interim injunction may 
be secured to prevent a strike called in breach of a collective 
agreement containing an arbitration clause. The answers to 
these and other questions will probably be yielded as by-products 
of the continued use of arbitration in labor-management relations. 





tion awards would be denied because the Pennsylvania arbitration statute 
provides for enforcement of awards as judgments at law. The holding is 
strict construction. Cf. Harper v. Local Union, 48 S.W. (2d) 10383 (Tex. 
19382). 
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The Railroad Adjustment Board 
Joseph L. Miller * 


Sometime before he went off duty the evening of December 14, 
1944, a D. L. & W. telegraph operator at Utica Yard, N. Y., re- 
ceived a train order for a crew which was to report for duty at 
3 o’clock the following morning. He knew that he would go off 
duty at 11 p. m. and that his office would be closed until the first 
trick operator came on at 7 a. m., so he pinned the train order 
to the register book which the crew would have to sign when 
reporting for work. 

Sometime later the Order of Railway Telegraphers filed a claim 
with the railroad for extra pay for the telegrapher who reported 
to work at 7 a. m. the day the crew picked up the orders. He 
should have been called to work at 3 a. m., the union said, per- 
sonally to deliver the train orders to the crew. 

This case is typical of the 2,000 which annually come before 
the National Railroad Adjustment Board, busiest quasi-arbitra- 
tion board in the country. Set up by Congress in 1934, the Rail- 
road Adjustment Board is the supreme court for most of the 
grievances arising under the 5,000 labor agreements in effect 
on the railroads. The Board consists of 36 members, half ap- 
pointed by the railroads and half by railroad unions. It sits full- 
time in Chicago. Working in four divisions, the Board disposes 
of about two-thirds of its cases by agreement or by settlement 
“out of court.”’ The remaining third are decided by referees who 
are called in to become a member of the Board, to hear re-argu- 
ment of the deadlocked cases, and to cast the deciding vote. 

The ordinary industrial labor arbiter doing his first stint as 
an Adjustment Board referee is amazed at the weight given to 
precedent in the Board’s proceedings. Most labor arbitration is 
based on two questions: What are the facts in the case? And 
what does “the book” (the contract) say? 

Although these same two questions figure in the disposition of 


* Labor Relations Consultant, formerly referee with the National Adjust- 
ment Board and member of Presidential emergency boards under the Rail- 
way Labor Act. 

1The railroads and the International Brotherhood of Teamsters, 
Chauffeurs and helpers have separate machinery for adjustments of their 
grievances. 
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Adjustment Board cases, they many times are subordinated to 
the findings of previous referees in similar cases. Not only is 
the referee confronted with the facts and the contract, but also 
has before him, as a part of the case, the awards of his predeces- 
sors when they had been confronted by similar facts and similar 
contracts. 

In the D. L. & W. telegrapher’s case, for instance, there was 
nothing in the agreement which specified that the telegraphers 
who receive train orders must personally deliver them to train 
crews. Nor did the agreement even specify that only telegraphers 
should “handle” train orders. But a long series of awards by 
previous referees had interpreted the wording and intent of 
similar agreements to mean that the telegraphers who received 
train orders should personally deliver them to the crews to whom 
the orders were addressed. 

Commenting on the place of precedent in this award, the referee 
in the D. L. & W. case said: 


“The Referee is not a lawyer. He holds no brief for so- 
called ‘legal’ processes when they do obvious injustices to 
any of the parties who become involved in their toils. And 
as one who deals with human relationships, he believes he 
should be far more concerned with today and tomorrow than 
with yesterday. And so should this Board. 

“However, the past cannot be totally disregarded in deal- 
ing with today’s and tomorrow’s problems. We come to de- 
pend more than we think on what has gone before, in gov- 
erning our actions of the present. For instance: Red means 
stop; green means proceed. What if Chicago’s Mayor should 
issue an order tonight that red meant proceed and green 
meant stop? No matter how far and wide he broadcast his 
order, we venture to say that half the motorists in the city 
next morning would disregard it, on the basis of precedent. 
And what judge would fine a driver for running through a 
green light? We further venture to say that the Mayor 
would run unto such a storm of protest that he would 
rescind his order within a matter of hours. People are too 
dependent on precedent to permit such a radical change. It 
would be too upsetting to their way of life. They depend 
upon it for stability in the conduct of their lives. 

“Cases with facts exactly corresponding to those in the 
matter before us have come before this Board many times. 
All save one of them have resulted in awards in favor of 
the Organization. (Awards 1166 et al.) The one dissent 
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came from a referee who felt so strongly that the precedents 
were predicated on the ‘fallacious premise’ that ‘handling’ 
of train orders included the actual handing of the orders to 
the crew that he denied the claim. (Award 1821.) Even in 
so doing, he indicated a degree of reluctance to break away 
from precedent. Since that award, the Board, with two 
different referees, has returned to the well-beaten path. 
(Awards 2928 and 3612.) 

“Both the Carriers and the Members of the Organizations 
which do business with this Board must come to depend on 
such long series of awards to govern their own interpreta- 
tions of agreements and to give stability to their day-to-day 
relationships. In fact, the Referee has no doubt that Con- 
gress contemplated this when, in enacting the Railway Labor 
Act, it centered the final disposition of grievances on all 
Carriers throughout the country in a single Board. 

“We wish to emphasize again how well the pattern for 
settlement of this type of dispute has been established. Were 
there only one or two awards one way and one or two the 
other, this Referee would feel free to disregard them. Or 
were there only one or two one way, this Referee would feel 
that precedent should receive little weight. The same would 
hold if there were a great many, about evenly divided. 

“In the matter at hand, however, there is no such situa- 
tion. The facts have been the same; the Agreements about 
the same. We must, therefore, give this well-established 
pattern of awards preponderant weight in arriving at 
this one.” ? 


The weight given precedent at the Adjustment Board is not 
adaptable to the usual run of labor arbitration, however, for two 
principal reasons. 

(1) The railroad contracts or agreements covering the same 
type of employees are just about the same for all the different 
employers, and are seldom changed, save for changes in rates of 
pay. Many of the current contracts were written 20 or 25 years 
ago. 

(2) The methods of operation for railroads are fairly uniform 
and are not subject to frequent drastic changes. 

To the contrary, labor contracts in industry generally are 


2 For a comprehensive discussion of this matter in layman’s language, see 
Max Radin, “The Law and Mr. Smith,” Chapters IV and XV (The Bobbs 
Merrill Company, Indianapolis, 1938). 
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fairly new and usually are overhauled every year or so. Also 
they usually are negotiated to fit particular if not peculiar cir- 
cumstances. The same seniority clause, for instance, may mean 
something entirely different to both parties in one plant than it 
means to both labor and management in another. 

If industrial labor arbitration is to turn on precedent, as it 
largely does on the railroads, a rigidity of relationship that will 
eventually prove undesirable to both labor and management will 
be the inevitable result. 


















Reprinted, with permission, from New York Times, September 12, 1948, 
Sec. 9E. 


A Workshop in ‘Actual’ Arbitration 


Leonard Buder 


To help students “achieve a full and practical understanding 
of arbitration in the fields of labor, commerce and international 
trade,” St. Peter’s College in Jersey City will begin this month 
an undergraduate workshop in “actual” arbitration. The course, 
which requires two semesters’ work, is one of three of this type 
being offered in the United States. 

All cases used in the course will be taken from the files of the 
American Arbitration Association, but names will be deleted. 
The students will be assigned to study the backgrounds of selected 
cases. Then they will re-enact the situation and prepare the 
presentation of one side of the issue in question. Professional 
arbitrators, drawn from the ranks of business, labor and the 
professions, will judge the student efforts. 


UNDERSTANDING THE PRINCIPLES 


The current trend toward arbitration points up the significance 
of the new workshop at St. Peter’s. “Arbitration is not academic 
theory but an accepted practice in the commercial and industrial 
life of the nation,” says Rev. Lincoln Walsh, S. J.; dean of the 
School of Business. “It cannot be effective, nor even employed, 
unless its principles and methods are thoroughly studied and 
understood. 

“Mere sentimental approval of arbitration as a self-starting 
and self-executing process can harm this intrinsically sound social 
process,” Father Walsh adds. “Its values are dependent upon 
men who are completely informed of modern arbitration tech- 
niques beforehand—the task we are setting for the students of 
St. Peter’s College.” 


EMPHASIS ON PRACTICE 


Unlike other college courses which deal mainly with the theory 
of arbitration, St. Peter’s will emphasize practice and actual 
presentation. The workshop will begin with an introduction and 
survey of the principles involved and then go into actual case 
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study and reenactment. According to Joseph S. Murphy, in- 
structor of the course, “lecturing will be reduced to a minimum.” 

Mr. Murphy, who is national panel director of the American 
Arbitration Association and a former instructor at Fordham 
University, has been appointed Professor of Arbitration Methods 
at St. Peter’s. 

The course is open to all business students but is intended 
especially for those taking personnel and management. A limited 
number of men and women who have had industrial or trade 
union experience will be admitted to the workshop on a non-credit 
basis. 





EDUCATION IN ARBITRATION 


It may be recalled that the Conference on International Com- 
mercial Arbitration held in June of 1946 in Paris (see this 
Journal 1947 p. 137) assigned to a Working Committee of the 
Western Hemisphere Arbitration organizations a study report 
on Arbitration Education. This Report has been finished and 
submitted to the International Commercial Arbitration Com- 
mittee in Paris of which the Western Hemisphere organizations 
are members. 

The Report on Education in Arbitration is divided into three 
sections. The first section deals with Public or General Education 
in the subject of arbitration. The second section is concerned 
with technical education in the process and procedures of arbi- 
tration as they are applied under arbitration law, rules of pro- 
cedure or other regulations in specific matters submitted to arbi- 
tration. The third section considers the making of studies and 
conducting of inquiries, and carrying on of experiments and 
analysis necessary to the orderly development of a practice of 
arbitration and to its orientation as a science. 

The Report of 13 pages is supplemented by 40 notes which 
refer to the literature related to the subject of Education in 
Arbitration. 
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Review of Court Decisions 


COMMERCIAL 


Partner’s authority to enter into contracts for the partnership eliminates 
necessity for signing of arbitration agreements by all partners (see section 
20 (8e) N. Y. Partnership Law). Said the court: “In Pierce v. Morrison 
(6 Hun 235) it is held that though one partner may not bind his co-partner 
by a submission to arbitration, yet any manner of authority given by one 
partner to his co-partner will be sufficient to bind the firm; that it is enough, 
whatever its form, if it appears that it was the intent to allow the partner 
to act as he did and that it will be sufficient to render the arbitration valid. 
Such assent may be expressed or implied.” Stein-Tex, Inc. v. Scappatillio, 
N.Y.L.J., August 13, 1948, p. 246, Greenberg, J—Whether partners author- 
ized the co-partner to make such contract is, however, a question which 
constitutes a triable issue. Cohan v. Klein, N.Y.L.J., June 8, 1948, p. 2412, 
Schreiber, J. 


Providing for arbitration in a contract between a Wisconsin seller and a New 
York buyer, without reference to rules of any association, does not confer 
jurisdiction upon New York courts since personal service upon the non- 
resident party was not obtained. Arno Foods, Inc. v. Concord Cheese Corp’n, 
N.Y.L.J., August 25, 1948, p. 307, Levey, J. 


Bill of lading issued by the master of a vessel which acknowledged the receipt 
of a number of bales of cotton waste contained no arbitration clause and no 
reference to the arbitration provision of the charter party. A claim for 
indemnity for short delivery was therefore not considered arbitrable since it 
was one arising out of the bill of lading and not one arising from the pro- 
visions of the charter party. Petition of A/S Falkefjell, 78 Fed. Supp. 282 
(District Court, S.D. New York, May 20, 1948). 


“Arbitration at the option of the seller” was not considered a contract provision 
sufficient to constitute a reciprocally enforceable agreement. The court 
stayed the arbitration “since the agreement to arbitrate, like every other 
binding contract, necessarily must possess the element of mutuality and since 
the agreement is lacking in this element.” Rosenblatt v. Am. Supercraft 
Corp’n, N.Y.L.J., August 30, 1948, p. 333, Levey, J. 


Partner’s desire to withdraw from partnership and be paid the reasonable value 
of his interest cannot be determined by arbitration for lack of a real dispute. 
The partner “may resort to an action for dissolution of partnership (Bercu 
v. Levinson, 270 App. Div. 437).” Kaplan v. Regar, N.Y.L.J., July 27, 1948, 
p. 148, Aurelio, J. 


Designation of arbitrator by name in partnership agreement does not exclude court 
from appointing arbitrator when the designated person is unable to act. 
Such contract provided no method of appointing an arbitrator in case of the 
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inability of the designated arbitrator to act. The court in applying section 
1452 C.P.A. said: “Even if the statute be not here applicable, I still think 
that a proper construction of the contract is that the intention to arbitrate is 
the dominant intention, the personality of the arbitrator being an auxiliary 
incident rather than the essence, and that frustration of that dominant in- 
tention is not to be permitted merely because the precise method of accom- 
plishing that intent has become impossible; and under those circumstances 
the court may give effect to the dominant intention through the agency of 
an arbitrator chosen by itself (Matter of Marchant v. Mead-Morrison Mfg. 
Co., 252 N.Y. 284, 294, 295). The parties here did not agree to arbitrate 
through Isaac Shalon and no one else. They agreed to arbitrate and named 
Isaac Shalon as arbitrator, and they must be deemed to have known that the 
vicissitudes of life are such that he was apt to become unavailable as time 
moved on.” Ballas v. Mann, N.Y.L.J., June 21, 1948, p. 2325, Walter, J. 


Service of an answer in a court action “does not waive the right to insist upon 
arbitration, particularly where the answer contains a defense preserving 
that right (Haupt v. Rose, 265 N.Y. 108; Lumsden v. Lumsden Bros. & 
Taylor, 242 App. Div. 852).” Levine v. Kazen, N.Y.L.J., August 5, 1948, 
p. 202, Dickstein, J. 


Institution of court action will, generally, be considered a waiver of the 
claimant of his right to arbitrate (Zimmerman v. Cohen, 236 N.Y. 15; 
Oklahoma Publishing Co. v. Parsons & Whittemore, Inc., 255 App. Div. 589). 
Victory Sales, Inc. v. Sidella Export-Import Corp’n, N.Y.L.J., August 17, 
1948, p. 262, Greenberg, J. 


Attachment proceedings in New York are not excluded by the mere fact that a 
reinsurance contract between a Chinese and New York corporation provided 
in an arbitration clause that the obtaining of an award should be “a condi- 
tion precedent to any right of action in respect of any claim.” The sole 
remedy against an action brought to recover a balance alleged to be due, 
under a violation of the arbitration agreement, is by way of an application 
for a stay of all proceedings in the action until arbitration has been held in 
accordance with the terms of the contract. (Sec. 1451 C.P.A.) American 
Reserve Insurance Company v. China Insurance Company, Ltd., 272 App. 
Div. 1011, 74 N.Y.S. 2d 927, affirmed 297 N.Y. 322, 79 N.E. 2d 425 (April 22, 
1948). 


Attempted settlement by the parties after institution of arbitration proceed- 
ings does not terminate the right of arbitration. Said the court: “Its effect 
was merely to suspend further proceedings before the arbitrator subject to 
the parties coming to a settlement. . . . The attempted settlement was but a 
step in the course of the arbitration proceeding; the dispute or inability to 
agree with respect to the proposed settlement was a matter arising out of 
and relating to the contract.” Victor Miller, Inc. v. Felco Fabrics Corp’n, 
N.Y.L.J., August 13, 1948, p. 246, Greenberg, J. 


No advisory opinion can be given by New York courts to inform the arbitrator 
whether or not he has the power, under the arbitration agreement, or is 
qualified to consider and pass upon a certain issue. Said the court: “The 
question will be properly presentable after the arbitrator has acted, making 
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his own decision thereon and after the award has been made, if his action 
be then challenged. At this time and stage of the proceeding it is premature 
(Matter of Hagedorn, 176 Misc. 233, 27 N.Y.S. 2d 48).” In re Hyman Feld 
Co., N.Y.L.J., June 8, 1948, p. 2142, Eder J. 


Stenographic records may not be excluded in arbitration hearings. Under the 
arbitration rules of some trade associations, arbitrators may have the right 
to exclude attorneys as representatives of the parties from the hearings. 
Arbitrators have, however, no right to prevent a party’s stenographer from 
taking the minutes of the hearings for that party’s use. Benjamin, Inc. v. 
McPhail Candy, N.Y.L.J., May 28, 1948, p. 2010, Schreiber, J. 


A stockholders’ dispute on charges of misappropriation against both parties 
was submitted to arbitration. An award was vacated since it left the 
amount due to be determined from an examination of the books of account 
by a receiver to be appointed by the court. The court found no authority in 
the statutory arbitration proceedings to appoint a receiver, in stating: 
“There is no reason why a proper audit could not have been made by the 
arbitrators. The award attempts to pass on to the court, acting through a 
receiver, the duty to order an audit and thus consider the very questions 
that should have been decided by the arbitrators.” Le Blane v. Beard Paper 
Corporation, 32 N.W. 2d 73 (Supreme Court of Michigan, April 5, 1948). 


Examination of merchandise by an arbitrator cannot be directed by the court 
since the only power of the court under Section 1454 (2) C.P.A. is “to direct 
the arbitrator to proceed promptly with the hearing and determination of 
the controversy.” Feld v. Horsh-Oppenheimer, Inc., N.Y.L.J., August 23, 
1948, p. 291, Greenberg, J. 


Value of corporate shares was to be determined by an arbitrator who under 
the submission should not be bound by book values but should determine the 
fair and reasonable value of such shares in the business “as a going concern 
in light of past, present and prospective earnings and the net worth of the 
business.” The arbitrator should further consider “to what extent, if any, 
the present values and earnings are due to war conditions.” The arbitrator 
based the value of the corporation on “what it could be sold for if you had a 
willing buyer and a willing seller” and did not consider the operating profits 
or net earnings of the business for the five years that the corporation had 
operated under its then management. The award was vacated since the 
arbitrator did not value the business as a going concern and thus departed 
from the requirements of the agreement. Campbell v. American Fabrics Co., 
168 Fed. 2d 959 (Circuit Court of Appeals, Second Circuit, July 18, 1948). 


Permission to one party to pay share of arbitration administrative fees in install- 
ments and the balance from the award does not vitiate an award. Said the 
court: “The respondent was compelled to arbitrate and his action at law 
was stayed. Under the circumstances to have insisted upon his payment of 
all fees in advance would have, for all practical purposes, deprived him of 
his day in court.” Babboni v. Leifer, N.Y.L.J., June 11, 1948, p. 2215. 


Indefiniteness of determination is reason for vacating an award which provided 
for the delivery and acceptance of “approximately 8000 yards of white 
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thread delivered on or about February 6, 1948.” Said the court: “If the 
word ‘the’ preceded the word ‘approximately,’ the award might be sufficiently 
definite, for then the quantity to be delivered would be the same quantity as 
had previously been delivered.” Arcola Fabrics Corp’n v. Alsoc Blouse Co., 
Inc., N.Y.L.J., June 9, 1948, p. 2163, Schreiber, J. 


Time limit of three months for serving a notice of motion to vacate an award 
under Section 1463 C.P.A. “is a statute of limitations and cannot be dis- 
regarded.” 49th Street Properties, Inc. v. Dibrienza, N.Y.L.J., June 3, 1948, 
p. 2076, Pecora, J. 


A contract between a city and a contractor provided that an engineer employed 
by the city should decide “all questions which may arise as to the quality or 
acceptability of materials furnished and work performed . . . and as to the 
interpretation of the plans and specifications.” A claim against the city for 
damages occurred by the engineer’s allegedly improper advice was dismissed, 
the court holding that the engineer “was placed in a position somewhat 
analogous to that of an umpire or arbitrator. His decisions were accordingly 
judicial in nature. Under the circumstances the authorities appear to hold 
that he could not be held liable in damages for failure to exercise care or 
skill in the performance of his functions.” Wilder v. Crook, 34 So. 2d 832 
(Supreme Court of Alabama, April 15, 1948). 


MANAGEMENT-LABOR 


Re-opening of a contract provision in collective bargaining agreement, “to 
consider general wage increases,” led to meetings of the parties who however 
did not agree on increases. The court refused to compel arbitration since 
“this provision of the agreement did not mean that the parties had to agree 
on wage increases, and that failing to agree an arbitrator would agree for 
them (International Association of Machinists, Dist. No. 15, Local No. 402, v. 
Cutler-Hammer, Inc., 271 App. Div. 917, 67 N.Y.S. 2d 317, affirmed 297 N.Y. 
519, 74 N.E. 2d 464).” Vasek v. Jas. H. Matthews & Co., Inc., 719 N.Y.S. 2d 5. 


Expiration of collective bargaining agreement does not prevent the arbitration of 
disputes which arose during the life of the agreement and for which the 
union demanded arbitration prior to its expiration. The order of Special 
Term (digested in this Journal 1948, p. 60) was affirmed. Lane v. Endicott 
Johnson Corp., 274 App. Div. 833, 80 N.Y.S. 2d 639 (July 7, 1948). 


Work stoppages occurred when employees of a telegraph company refused, in 
the course of their employment and while not on strike, to handle messages 
going to or coming from international companies whose employees were on 
strike. Such refusal to handle “struck traffic’ was not considered “work 
stoppage,” as prohibited in the collective bargaining agreement, by an arbi- 
trator who based his award on the alleged practice in the industry recogniz- 
ing the right of employees to do so. In reversing Special Term’s confirma- 
tion of the award, the Appellate Division held that since the arbitrator was 
denied the power to alter or modify express provisions of the agreement, 
he “exceeded his authority by reading into the contract an exception to 
‘work stoppage’ to which the parties had not agreed.” Western Union Tele- 
graph Co. v. American Communication Association, CIO, 274 App. Div. 754, 
70 N.Y.S. 2d 545 (June 7, 1948). 
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Overtime compensation claims under the Fair Labor Standards Act were again 
considered as a non-arbitrable issue (see this Journal 1948, p. 59) and a 
motion to direct arbitration before the Impartial Chairman in the Millinery 
Industry denied. Joe Friedman Hat Co., Inc. v. Safrin, N.Y.L.J., Septem- 
ber 2, 1948, p. 358, Beldock, J. 


Statement of claim to be arbitrated has not to be set forth “with the precision 
and detail which would be required in a pleading in a lawsuit, but some in- 
telligible statement of what is claimed, as distinguished from a mere state- 
ment of a subject matter, is essential in order to apprise the arbitrator 
of the extent and limits of his jurisdiction and apprise the other party of 
what he is being called upon to meet.” Pacific Weavers, Inc. v. Local 377, 
United Service Employees, N.Y.L.J., July 8, 1948, p. 43, Walter, J. 


Change of normal working hours in a chain of grocery stores was considered 
an arbitrable issue. The order of Special Term (digested in this Journal 
1948, p. 59) directing arbitration under AAA Rules, was unanimously af- 
firmed. Local 274, National Food Chain Employees, CIO v. Safeway Stores, 
Inc., 274 App. Div. 779 (June 21, 1948). 


Submission of job classification dispute to War Labor Board after the termina- 
tion of the war resulted in merely a “recommendation” which had no manda- 
tory force or effect. A new arbitrator was called upon to determine de novo 
all the issues in dispute. An award that there shall be no job classifications, 
progression and pay rating in the fur dealing industry, was considered 
within the scope of the arbitrator’s powers and a motion to vacate the award 
was denied. Wagner, President of Fur Merchants Employees Union, Local 
64, International Fur & Leather Workers Union, CIO v. Fur Merchants 
Employers’ Council, Inc., 80 N.Y.S. 2d 257. 


Payment to a Sick Benefit and Vacation Holiday Fund, as requested under a 
collective bargaining agreement, alleged to be illegal under the Taft-Hartley 
Act, was considered an arbitrable issue and a motion to stay the arbitration 
accordingly denied. Feller v. Brower, N.Y.L.J., August 3, 1948, p. 180, 
Schreiber, J. 


Damages resulting from unwarranted work stoppage assessed against the union 
by the arbitrator could not be challenged on the basis that judgment entered 
upon the award had been improperly rendered against the union for acts in 
which not all of its members participated. Brady Transfer & Storage Co., 
v. Strong, President of Local 807, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, 272 App. Div. 879, affirmed 
298 N.Y. 588 (July 16, 1948). 


Rulings of an arbitrator, remarks and comments on a matter not before him 
to be arbitrated under a submission, namely on the arbitrability of dis- 
charges generally, are without effect and do not justify the modification or 
vacating of the award since “they are needless interjections . . . and they 
are treated as such.” General Electric v. United Electrical, Radio & Machine 
Workers of America, CIO, 80 N.Y.S. 2d 689, affirmed 274 App. Div. 767 
(June 17, 1948). 
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Adjournment of hearings on a dispute on wage increases because of the rising 
cost of living, should have been granted in the arbitration held at the office 
of the N. Y. State Board of Mediation, since the existence of correspondence 
presented in evidence to modify written contract figures, should have been 
ascertained. Failure to adjourn was considered a reason for vacating the 
award. Matter of Aarons (Local 32-E, Building Service Employees Inter- 
national Union, N.Y.L.J., July 29, 1948, p. 166, Corcoran, J. 


Work stoppages by employees had not been authorized by the union’s officers. 
Damages were awarded the employer by the Arbitration Authority for the 
Trucking Industry of the City of New York. Since an unincorporated labor 
union may not be sued in its own name, pursuant to Section 13 N.Y. General 
Association Law, the judgment confirming the award (digested in this 
Journal 1947, p. 270) was reversed and the matter remitted to Special Term. 
The Court of Appeals held that the failure to designate the president or 
treasurer of an association in his representative capacity is an irregularity 
which may be corrected in the absence of prejudice to a substantial right of 
any party. Motor Haulage Company, Inc. v. International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, Truck 
Drivers and Chauffeurs Local No. 807, 298 N.Y. 208 (July 16, 1948). 


FOREIGN ARBITRATION 


ENGLAND: Expert evidence need not necessarily be taken for awarding 
damages. Buyers rejected textile goods because they were not up to sample. 
The dispute was referred to arbitration under the Rules of the Manchester 
Chamber of Commerce which provide for determination “by commercial 
men of experience and special knowledge of the subject-matter.” The arbi- 
trator found a breach of contract on the part of the buyers and awarded 
damages to the sellers. The award was challenged on the ground that the 
sellers had claimed only the price of the goods and that no expert evidence 
had been called for on either side on which the arbitrator could base the 
amount of the damages. The King’s Bench Division upheld the award stat- 
ing that “it is open to an arbitrator skilled in the trade to use his own knowl- 
edge and experience on many matters, such as quality, without having 
witnesses called before him. One of the reasons why commercial men like 
to go to arbitration before arbitrators of this description is because it saves 
the expense of calling witnesses and having the conflicting views of experts 
thrashed out and decided on. The parties are content and intend to accept 
the judgment of a man in their own trade on whose judgment they know 
they can rely.” Mediterranean and Eastern Export Co., Ltd. v. Fortress 
Fabrics (Manchester), Ltd., (1948) 2 All England Law Reports 186 (June 
11, 1948; Lord Goddard, C.J.). 


FRANCE: An arbitrator is authorized to prescribe guarantees for debt payment. 
A submission provided that an arbitrator should determine the means and 
conditions of payment as time limits, guarantees, etc., under which a debtor 
should free himself of his obligation. The arbitrator directed a judicial 
administrator who administered public concessions of the debtor, to restrict 
the monthly payment to the debtor to a certain amount, in order to secure 
payment to the creditor. The courts maintained the award in holding that in 
modifying the powers of the administrator the arbitrator acted within his 
authority to prescribe guarantees necessary for the payment of the debt. 
Casanova v. Serratrice, Recueil Sirey 1948. 1. 68 (Court of Cassation (Com- 
mercial Chamber), November 10, 1947). 
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